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QUESTIONS PRESENTED 

1. Whether appellant was an invitee or licensee while 
using appellee’s scaffold on a construction project where 
a custom and usage existed for an employee of a subcon¬ 
tractor to use scaffolds erected by another subcontractor 
and where appellant used the scaffold with appellee’s 
knowledge and permission. 

2. Whether a subcontractor who erects and furnishes 
a scaffold on construction work is liable for injuries sus¬ 
tained by an employee of another subcontractor caused 
by the scaffold breaking under circumstances where a 
custom exists for employees to use the scaffolds of other 
subcontractors and where the scaffold is used by the in¬ 
jured employee with the knowledge and permission of the 
subcontractor furnishing the scaffold. 

3. WTiether District of Columbia safety standards and 
building regulations pertaining to erection and safety of 
scaffolds are applicable where a scaffold is used by an 
employee of a subcontractor other than the subcontractor 
who erects and furnishes the scaffold, and where a custom 
exists on construction work for employees to use scaffolds 
furnished by other subcontractors, and where employees 
of subcontractors of different crafts work along with each 
other or follow employees of other subcontractors in the 
performance of their work. 









Questions Presented- 

Jurisdictional Statement 

Statement of the Case_ 

Statment of Points__ 

Summary of Argument— 

Argument-- 

Conclusion _ 


The status of the plaintiff 'was that of an invitee to 
whom tiie defendant owed the duty to exercise rea¬ 
sonable care in the erection and maintenance of the 
scaffold- 


Assuming that a question of fact or law existed as to 
the plaintiff’s status, the question should have been 
submitted to the jury to determine if the plaintiff 
was an invitee or a licensee- 


The defendant furnished an appliance to be used by 
its employees and defendant knew that the scaffold 
would be used by the employees of other subcon¬ 
tractors and defendant permitted the scaffold to be 
used by plaintiff. The defendant by operation of 
law was required to exercise due care for the plain¬ 
tiff’s safety- 


The safety standards and building regulations offered 
into evidence were intended to be applicable to de¬ 
fendant’s employees and employees’ of other sub¬ 
contractors whom the defendant knew would prob¬ 
ably use defendant’s scaffolds. The trial court 
erred in refusing to admit the safety standard and 
the building regulation into evidence- 
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Appeal from the United States District Court 
for the District of Columbia 


In The 
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John H. Arthur, 

Appellant , 


Standard Engineering Company, a corporation, 

Appellee. 


JURISDICTIONAL STATEMENT 


This action was filed by appellant in the United States 
District Court for the District of Columbia to recover 
damages for personal injuries. Judgment for the ap¬ 
pellee was entered by direction of the trial court. Appel¬ 
lant has appealed to this Court under the provisions of 
section 1291 of Title 28 of the United States Code. 
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STATEMENT OF THE CASE 

Appellant—hereafter called plaintiff—filed an action in 
the court below against appellee—hereafter called de¬ 
fendant—to recover damages for personal injuries sus¬ 
tained by plaintiff on September 22, 1947. The plaintiff 
was injured when a scaffold on which he was working 
broke, causing plaintiff to fall some fifteen feet to the 
ground (J. A. 11). The scaffold was being used by plain¬ 
tiff during the construction of the West Central Heating 
Plant in the District of Columbia (J. A. 10). The heating 
plant was constructed to furnish heat and power for vari¬ 
ous government agencies (B. 43). The Chas. Tompkins 
Company was the general contractor on the job. The 
1 defendant was the steamfitting subcontractor and the H. 
IB. Foley Company was the electrical subcontractor (J. 
A. 10). Plaintiff is an electrician and he was employed 
by the H. B. Foley Company on the day of the accident 
(J. A. 10). 

At the time that the plaintiff sustained his injuries, 
and prior thereto, a custom and usage existed in the 
District of Columbia for employees of a subcontractor 
on a construction job to use scaffolds erected or main¬ 
tained by other subcontractors (J. A. 16, 24, 27, 28, 43, 
44, 46, 56, 63, 67). The custom and practice was followed 
at the West Central Heating Plant (J. A. 44). The custom 
developed as a matter of expediency. Employees of one 
craft work along with employees of other crafts, or im¬ 
mediately follow other crafts in the course of construc¬ 
tion work (J. A. 16, 24, 29). The practice is not to re¬ 
move anyone else’s scaffold but for employees of a sub¬ 
contractor to use scaffolds that have been erected and 
which are available where an employee is working (J. A. 
43). Scaffolds generally are erected at a particular part 
of a building by the craft first working at the place (J. A. 
16). The scaffold on which the plaintiff had been working 


and which broke was erected and furnished by the defend¬ 
ant (J. A. 18). The defendants foreman authorized plain¬ 
tiff to use the scaffold and he knew that plaintiff was 
using the scaffold (J. A. 15, 55, 60). The defendant’s 
employees, following the general custom, used the exten¬ 
sion ladders and the step-ladders that had been set up by 
the H. R Foley Co. (J. A. 29). 

The trial court ruled that the plaintiff’s status on de¬ 
fendant’s scaffold was that of a licensee and that defend¬ 
ant owed plaintiff no duty of care under the facts for 
which defendant would be liable to the plaintiff (J. A. 74). 
The trial court accordingly directed a verdict for the de¬ 
fendant at the dose of the plaintiff’s case (J. A. 76). 

The plaintiff sustained his injuries under the following 
circumstances. At the time that the plain ti-ff was in¬ 
jured, the heating plant had been partially constructed. 
The walls and floors had not been finished and the struc¬ 
ture for an elevator was in process of completion (J. A. 
12). The defendant’s employees and the electricians were 
working in and about the basement. The defendant had 
installed numerous steam pipes in the basement and had 
some fifteen employees working in the basement (J. A; 
12). In the course of its work, the defendant had: erected 
scaffolding throughout the basement The scaffold whidi 
the plaintiff used and on which he was working at the 
time that the scaffold broke consisted of three boards and 
a square piece of plywood. 

The scaffold was erected by defendant in the following 
manner: one board was 18 feet long, 12 inches wide and 
2 indies thick {J. A. 14). -The two other boards were 
8 to 10 feet in length and were 12 inches in width and 
2 inches thick (J. A. 15). One end of the 18 foot board 
rested on a large steam pipe and the other end extended 
to and rested on the devator shaft (J. A. 14,49). The two 
smaller boards were placed at a right angle to the long 
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board, and one side of the ends of the two boards rested 
on the 18 foot board and the other ends of the smaller 
boards were placed on another steam pipe which ran 
parallel to the 18 foot board. The two s ma l l er boards 
were parallel to and comparatively close to each other. 
A platform was provided by placing a piece of 4 x 6 or 
4x8 plywood over the three boards (J. A. 14, 21). The 
two smaller boards together with the 18 foot board and 
the pipe parallel to the 18 foot board formed a square 
shaped base on which the plywood platform rested. 

The scaffolds in the basement, including the section 
used by the plaintiff, had been standing about a month 
or two (J. A. 14)^ and the steamfitters used the scaffolds 
on and off as their work required (J. A. 14). At the 
time that he was injured, the plaintiff was using the 
scaffold to install pipes or conduits for wiring already 
installed (J. A. 10). The basement floor was filled with 
pipes installed by the steamfitters (J. A. 12). The con¬ 
duits which plaintiff was installing were 15 to 20 feet 
' from the basement level (J. A. 11). After the scaffold 
broke, the plaintiff fell on the pipes on the basement 
floor causing him to sustain multiple-injuries (J. A. 21). 

The plaintiff had used the scaffold for about two weeks 
prior to the day of the accident (J. A. 15). The span of 
'the scaffold on which the plaintiff worked was about 15 
feet (J. A. 54). Several days prior to the accident, the 
electricians using the scaffold were requested by an ele¬ 
vator operator to help move the end of the 18 foot board 
that rested on the elevator shaft in order that the elevator 
could be raised in the shaft (J. A. 25). The plaintiff 
and a fellow electrician skidded or moved the end of the 
board off the shaft, and the end was moved over about 

3 or 4 feet and was tied to an I-beam or to a column 

\ 

by a heavy rope that was in good condition (J. A. 58). 
The board was tied so that it could not be turned over 
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in any manner (J. A. 47, 48). The scaffold was not 
otherwise changed (J. A. 50). Prior to moving the board, 
the 18 foot board was not level, and when the end of 
the board was lashed to the I-beam or to the column it 
was levelled (J. A. 55). An inspector working with the 
District of Colombia Industrial Safety Board testified 
that the span of the board was unsafe for use (J. A. 
39). He farther testified that the tieing or lashing of 
one end of the board by the electricians had no bearing 
on its safety, and testified that if anything, the rope 
would act as a cushion and probably would not break as 
easily as if it was on something that had less give (J. A. 
39). The moving of the board did not increase its span 
(J. A. 59) and the scaffold was used by the steam-fitters 
after the end had been tied to the I-beam (J. A. 26). 
The testimony showed that an eight foot span would have 
been a safe span (J. A. 36) whereas the scaffold in ques¬ 
tion had a fifteen foot span (J. A. 54). Following the 
breaking of the scaffold, 11 % feet of the board remained 
hanging to the rope and the remainder of the board was 
used to carry the plaintiff from the job to an ambulance 
(J. A. 59). 

The testimony of employees on the job (J. A. 24, 27, 
28, 43, 46, 56), as well as that of an officer of the electri¬ 
cian’s union and testimony of an officer of the Washing¬ 
ton Building Trades established that the general custom 
and usage of employees was to use scaffolds erected and 
furnished by other subcontractors (J. A. 62, 68). The 
testimony was further to the effect that the defendant’s 
foreman had knowledge that the plaintiff was using the 
scaffold (J. A. 15); that the defendant’s foreman had 
instructed one of defendant’s employees to leave the 
scaffold standing for use by the electricians explaining 
that the electricians would take down the scaffold (J. A. 
43); and that defendant’s foreman had expressly author¬ 
ized plaintiff to use the scaffold (J. A. 55). The purpose 
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of the custom and practice was one of expediency and 
mutual benefit to the different subcontractors who used 
the scaffolds. The evidence showed that the steam fitters 
used the ladders belonging to the subcontractor having 
the electrical contract (J. A. 17, 29); that it would have 
taken time to remove existing scaffolds and to replace 
them (J. A. 24); that an employee would have to leave 
a particular job to work somewhere else and then return 
(J. A. 52); and that although the steamfitters were not 
using the scaffold they were still working there and that 
the electricians had to go around the steamfitters to get 
over to where they were working (J. A. 52). 

During the course of the trial, plaintiff offered into 
evidence certain District of Columbia safety standards 
and a building regulation pertaining to safety standards 
and precautions to be taken in the erection or maintenance 
of scaffolds. The offered evidence was objected to by de¬ 
fendant and the objection was sustained (J. A. 61, 70). 
The action of the trial court in directing the jury to re¬ 
turn a verdict against the defendant came at the con¬ 
clusions of the plaintiff’s case (J. A. 76). 

SAFETY STANDARDS AND BUILDING 
REGULATION INVOLVED 

SAFETY STANDARDS—MINIMUM WAGE AND 

INDUSTRIAL SAFETY BOARD. 

Part 1—General Section 10—Introduction 

102 B—Adequate shall mean meeting the require¬ 
ments essential to reasonable safety. 

• • • • 

G—Employee shall mean any person rendering 
service to an employer for compensation. 

106 A—Any employer of labor of any kind, in con¬ 
nection with construction operations, shall 
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furnish, erect, and maintain, or cause to be 
furnished, erected and maintained, such equip¬ 
ment as may be necessary for the perform¬ 
ance of such labor, in compliance with the 
requirements of these Standards; and he shall 
be responsible for the performance of such 
work in a reasonably safe manner. 

B—Any employer who requires or permits his 
employees to use or operate any equipment or 
facilities of another shall be responsible for 
the safe condition, adequate guarding, and 
safe operation or use of such equipment or 
facilities. 

Section 11—Strength and Security 

110. General. All scaffolds, ladders, scaffolding 
devices, ramps, railing, . . . shall be con¬ 
structed, erected, and maintained in a sub¬ 
stantial manner and safe condition to give 
adequate support and protection to persons 
employed. 

Ill A—Factor of Safety and Safe Loads. A. The 
ratio of the ultimate breaking strength of a 
material, structure, or device to the “safe” 
or “allowable,” working stress or load is 
known as the “factor of safety”. For in¬ 
stance, a factor of safety of 4 means that 
the theoretical or calculated breaking stress 
is 4 times the stress produced by the maxi¬ 
mum load intended or expected to be im¬ 
posed. The “safe load,” or “allowable 
load,” for a structure or piece of equipment 
is based on some pre-determined factor of 
safety. Thus, a safe, or allowable load based 
on a factor of safety of 4 means a load not 
to exceed % of the ultimate or computed 
breaking load. 

B—Any . . . scaffold . . . which serves as . . . 
an employee workplace, shall be of such ma¬ 
terial and of such design or dimensions as to 
provide a factor of safety not less than 4. 





8 


PART 4—SCAFFOLDS Section 40-General 

401 C—Construction 1. The dear span of a plank 
2 inches thick shall not exceed 12 times its 
width. 

402. Safe Practices. A scaffold shall not be used 
for the storage of material or equipment 
other than that for immediate use, and the 
total load of such material and workmen 
shall not exceed the safe load for which the 
scaffold is designed. 

BUILDING CODE OF THE DISTRICT OF COLUMBIA 

Chapter III, Section 302—SCAFFOLDING, HOISTS, 

DERRICKS, ETC. 

A—All scaffolds, hoists, derricks, or other tem¬ 
porary structures erected for use in the con¬ 
struction, repair, alteration, or removal of 
buildings, shall be securely and safely sup¬ 
ported. They also shall be of sufficient 
strength and properly secured to insure the 
safety of persons working thereon or pass¬ 
ing thereunder or near the same, and to pre¬ 
vent the falling thereof of any materials 
therefrom. . . . 

STATEMENT OF POINTS 

1. The trial court erred in directing a verdict for the 
defendant 

2. The trial court erred in refusing over objection to 
admit the safety standards and building regulation into 
evidence. 

3. The trial court erred in holding as a matter of law 
that the plaintiff was a licensee and that the defendant 
did not owe the plaintiff the duty to exercise reasonable 
care for his safety. 



1. The status of the plaintiff was that of an invitee 
to whom the defendant owed the duty to exercise reason¬ 
able care in the erection and maintenance of the scaffold. 

2. Assuming that a question of fact or law existed as 
to the plaintiffs status, the question should have been sub¬ 
mitted to the jury to determine if the plaintiff was an 
invitee or a licensee. 

3. The defendant furnished an appliance to be used 
by its employees and defendant knew that the scaffold 
would be used by the employees of other subcontractors 
and defendant permitted the scaffold to be used by 
plaintiff. The defendant by operation of law was required 
to exercise due care for the plaintiff’s safety. 

4. The safety standards and building regulations of¬ 
fered into evidence were intended to be applicable to 
defendant’s employees and employees of other subcon¬ 
tractors whom the defendant knew would probably use de¬ 
fendant’s scaffolds. The trial court erred in refusing to 
admit the safety standard and the building regulation 
into evidence. 

ARGUMENT 


la. The question of the liability of a subcontractor to 
an employee of another subcontractor for injuries caused 
by a defective scaffold has been considered in three re¬ 
ported cases: McGRone v. Angus, Inc., 248 N. Y. 197; 
161 N. E. 469; Browner v. Lentz, 293 Ky. 406, 169 S. W. 

Basham, 126 Va. 72,10Q 


(2d) 4, and Pettyjohn & Sons 
S. E. 813. 

In the McGlone case, supra, the New York court held 
that the defendant could be liable for the injuries sus¬ 
tained by the employee, stating: 
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Negligence is gauged by the ability to anticipate. The 
Angus Co. apparently knew that its men were not the 
only ones at work upon the building. As the iron 
work went up, the stone work soon followed. Both 
classes of employees were working together. When 
the Angus Co. placed boards over the iron beams 
forming a scaffold or flooring for its derricks, could 
it reasonably anticipate that other workmen on the 
structure would walk over the flooring T On the evi¬ 
dence this was a question for the jury. . . . 

Under these circumstances and conditions, if reason¬ 
able care would have anticipated such use then it was 
the duty of the defendant to erect its platform or 
flooring with due regard to the user by others. That 
is it was under the duty to use reasonable care to 
construct it safely for those whom it had reason to 
anticipate would naturally and customarily use it in 
the course of the work. 

The “reasonable convenience ,, rule and the rule as to 
i forseeability followed by the New York Court is consid- 
! ered as a basis for liability in Shearman v. Redfield on 
! Negligence, VoL Two, Revised Edition, P. 683. In Browner 
v. Lentz, supra, the defendant was held not liable to the 
plaintiff, the plaintiff being considered as a licensee. In 
l Pettyjohn & Sons v. Basham , supra, the Virginia Court 
i ruled that custom and usage had not been proven and 
I held that the defendant was not liable for the plaintiff’s 
injuries. A strong dissent was filed to the ruling of the 
majority of the Court. It would appear from the case 
that had a custom and usage been established to use the 
defendant’s scaffold, the Court would have held the de¬ 
fendant liable, and would have held the plaintiff to be 
an invitee. 

lb. It is the plaintiff’s purpose to show that on the 
basis of the decided cases and on the principles of law 
stated in the cases that the plaintiff in this action under 
the facts was an invitee, or in any event, the question of 
the plaintiff’s status was an issue of fact for the jury. 
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with equal rights and equal privileges and conse¬ 
quently must be held to the duty of co-tenants in use 
of common property or of fellow-travelers of the 
highway, each of whom is rightfully in the place oc¬ 
cupied—a duty to exercise reasonable care for safety 
of the cotenant or the fellow traveller. 

Defendant contends that plaintiff was a licensee of 
defendant. This conclusion we think is supported by 
no premises in evidence. A licensee imputes permis¬ 
sion or authority from one occupying a superior posi¬ 
tion. . . . But where as here, plaintiff and defendant 
are equal in their rights and each is a person in¬ 
vited on the premises Dy a third person who occupies 
a position of superior authority, there arises no basis 
for limitation of liability of defendant on the ground 
that plaintiff is defendant’s licensee . . . (citing 
cases) . . . Plaintiff and defendant being on equal 
footing, the trial court rightfully held that each owed 
to the other the duty to exercise the ordinary care 
of a reasonable prudent man for the safety of the 
other. 

In McGrean v. Bos Freight Lines, 36 NW (2d) 374, 240 
Iowa 318, plaintiff’s employer and defendant had a recip¬ 
rocal arrangement for interchanging freight where neces¬ 
sary because of varying routes. The question was raised 
whether plaintiff was an invitee or licensee in coming to 
defendant’s premises for his employer. The Court held 
that under the arrangement defendant’s premises were in¬ 
tended to be used by drivers of other transportation com¬ 
panies and held that the plaintiff was an invitee. 

The test of whether a plaintiff is an invitee or licensee 
has been considered and stated many times. It is stated 
to be in Bennett v. Railroad Co., 102 U. S. 577, as follows: 

P. 585. An invitation is inferred where there is a 
common interest or mutual advantage, while a license 
is inferred where the object is a mere pleasure or • 
benefit to the person using it. 
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Considering the cases which have decided the question 
of plaintiff’s status on similar facts, and guided by the 
basic difference as stated in Bermett v. Railroad Co. supra, 
it is submitted to the Court that the plaintiff in the in¬ 
stant case as to the defendant was an invitee and not a 
licensee. The use by employees of the scaffolds of other 
subcontractors was one of mutual advantage to the sub¬ 
contractors and a convenience to them. The arrange¬ 
ment effected a savings of time, labor and expense in not 
being required to erect and remove scaffolds which other 
subcontractors had erected and which were available for 
use. Under the custom and usage established by the evi¬ 
dence, the plaintiff reasonably believed that he could use 
the scaffold and relied upon the prevailing practice in 
assuming that he was authorized to use the scaffold There 
was an implied invitation for him to use the scaffold 
without anything being done by the defendant or anyone 
else to indicate to the plaintiff that he could not use the 
scaffold. Under the custom and usage, the defendant in 
erecting and furnishing the scaffold and in permitting 
plaintiff to use the scaffold and in not objecting to its 
use by plaintiff must be considered as having intended 
that tie plaintiff was well as other employees on the job 
could use the scaffold. 

The plaintiff was an employee rightfully on the prem¬ 
ises and he followed the accepted custom in using the 
scaffolds set up by subcontractors other than his em¬ 
ployer. His use of the scaffold was not for personal 
convenience or gain, but'in performance of his duties. 
There was no purpose or need for plaintiff to have re¬ 
moved the existing scaffold and to have erected another 
unless he was instructed to do sq. The defendant per¬ 
mitted and expressly authorized plaintiff to use the scaf¬ 
fold. The defendant made no effort to prevent plaintiff 
from using the scaffold. The interchange of use of scaf¬ 
folds was for the mutual benefit and gain of the subcon- 
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tractors who ultimately benefitted by the custom. The 
plaintiff as an employee of one of the subcontractor was 
an invitee in the use of the scaffold. 

lc. Under the circumstances, the plaintiff was induced 
to use the scaffold by its presence at the identical place 
where he required the use of a scaffold and by the prac¬ 
tice of employees to use the scaffolds of other subcontrac¬ 
tors. The courts have frequently held that where a per¬ 
son is allured or induced to use property, or where there 
has been a customary use of premises or property with¬ 
out objection by the owner or occupant that such cus¬ 
tomary use amounts to an implied invitation to use the 
property and the user is an invitee under the circum¬ 
stances. In Thomas Burke v. Maryland, Delaware and 
Virginia Railway Company, a Body Corporate, 134 McL 
156, 106 A. 353, the rule was stated by the Court: 

p. 164. Even if we assume that there is not suffi¬ 
cient evidence in this case of any benefit accruing to 
the defendant to warrant a finding by the jury that 
excursionists and persons visiting Love Point were 
invited to fish and crab on the pier, we think there 
was ample evidence to justify the finding of an im¬ 
plied invitation from the acquiescence of the defend¬ 
ant in such use of the pier. 

Also, Huebner v. Hammond, 80 NYS 295: 

I am of the opinion, however, that the decedent was 
rightfully upon the lighter in the performance of a 

. duty which he owed to his employer. In view of the 
custom and of the act of the captain in taking the 
decedent aboard, he was there by the consent or im¬ 
plied invitation of the owner of the lighter from 
which arose the duty of reasonable care to see that 
he sustained no injury from a negligent condition or 
concealed trap in the deck of the vessel 

In Thistlewaite v. Heck, 75 Ind. A. 359, 128 NE 611, 
the Court stated: 


Invitation covers and includes enticement, allurement 
and inducement Invitation may arise from a known 
customary use. 

On the basis of the authorities cited, the plaintiff here 
was an invitee as a matter of law on the plaintiff’s evi¬ 
dence, or one whom a jury could find to be an invitee. 

n 

If any doubt existed as to whether the plaintiff was 
an invitee or licensee, the question should have been sub¬ 
mitted to the jury. This procedure was followed and 
approved in Young Men's Shop v. Oden'Hal, 73 App. 
D. C. 354, 121 F. 2d 857, where this Court stated: 

However, it is not necessary for us to determine as 
a matter of law that the plaintiff was an invitee. 
The trial court, we think properly submitted to the 
jury , the question whether under these circumstances 
he occupied the position of an invitee or a mere li¬ 
censee. 

See also, Elkton Auto Sales Corp . v. State of Mary¬ 
land, etc^ 53 F. (2d) 8. 

m 

The trial judge considered that the question of respon¬ 
sibility was to be decided on principles of liability appli¬ 
cable to the owner or occupier of premises. The courts 
have carefully guarded the rights of property owners or 
occupiers to permit the fullest enjoyment of their prop¬ 
erty consistent with any duty that the owner or occupant 
might owe to the particular individual coming upon the 
property. 

It is submitted now that the trial court properly could 
have determined the defendant’s liability under princi¬ 
ples applicable to cases where a person furnishes an ap¬ 
pliance for the use of another. The defendant in erect¬ 
ing and maintaining the scaffold knew or should have 
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known that other employees would use or would prob¬ 
ably use the scaffold. To hold otherwise would permit 
the defendant to obscure its sight to a custom and prac¬ 
tice of which the defendant itself accepted the benefits 
(J. A. 28, 29). 

A person who furnishes an appliance for the use of 
the servant of another must furnish a safe appliance. 
Whether the appliance was furnished for the use of the 
servant may be an issue of fact for a jury to determine. 
The principle is stated in Norfolk <& W. Ry. Co . v. Hall, 
57 F. (2d) 1004, 

p. 1009. Of course, a person who undertakes to fur¬ 
nish appliances for the use of the servant of another 
is in duty bound to furnish safe appliances, and he 
may be liable for injuries resulting from a failure 
to perform this duty. In such case, the obligation to 
furnish safe and proper appliances and the liability 
for its neglect does not depend upon the relationship 
between the furnisher and the servant. 

In D’Almedia v. Boston & Maine R. R., 209 Mass. 81, 
95 N. E. 398, the Court held the jury could find authority 
to use an appliance: 

P. 88. Upon abundant evidence the jury could find, 
that the arrangement for transportation contemplated 
that the cars were to pass from the defendants track 
to the private track in the mill yard for the purpose 
of unloading, and the defendant authorized the in¬ 
testate’s employer to use the car in question as a 
means of conveyance. 

It has been frequently held that the supplier of a scaf¬ 
fold for use by others is liable to a user authorized to 
use the scaffold who is injured. The rule has been fol¬ 
lowed even though the person supplying the scaffold is 
not in privity with the person who uses the appliance. 
The general rule is stated in Cooley an Torts, 4th Ed. 
Vol.3: 
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Another exception to the general rnle which the au¬ 
thorities seem to establish is that where one under¬ 
takes with another to construct a place for the doing 
of certain work, such as a scaffold or staging he will 
be liable to any who, while using the place in the 
performance of such work are injured by Teason of 
negligent or defective constructions. 

An early American case imposing liability upon the 
iurnisher of an appliance is Devlin v. Smith, 89 N. Y. 
470, 42 Am. Rep. 311. The facts are stated by Judge 
Cardozo in MacPherson v. Bttick Motor Co., 217 N. Y. 
382, 111 N. E. 1050, 

The defendant, a contractor, built a scaffold for a 
painter. The painter’s servants were injured. The 
contractor was held liable. He knew that the scaf¬ 
fold, if improperly constructed, was a most dangerous 
trap. He knew that it was to be used by the work¬ 
men. He was building it for that very purpose. 
Building it for their use, he owed them a duty, ir¬ 
respective of his contract with their master, to build 
it with care. 

The court states in the opinion further: A scaffold 
... is not inherently a destructive instrument. It 
becomes destructive only if imperfectly constructed. 

The English rule is stated in Heaven v. Pender, 11 
Q. B. D. 503: 

The proposition will stand thus: whenever one per¬ 
son supplies goods, or machinery, or the like, for 
the purpose of their being used by another person 
under such circumstances that every one of ordi¬ 
nary sense would, if he thought, recognize at once 
that unless he used ordinary care and skill with re¬ 
gard to the condition of the thing supplied or the 
mode of supplying it, there will be danger of injury 
to the person or property of him for whose use the 
thing is supplied and who is to use it, a duty arises 
to use ordinary care and skill as to the condition or 
manner of supplying such thing. 

See also Huset v. J. I. Case Threshing Machine Co., 
120 F. 865, and Restatement-Torts, P. 1094. The de- 
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fendant supplied the scaffold knowing that employees 
other than its own would use the scaffold or could he 
expected to use it The defendant became liable to the 
employees likely to use the scaffold under the prevailing 
custom and practice to use scaffolds available in the area 
where an employee was working. Under the principles 
stated, the defendant knew that the scaffold supplied by 
him was likely to be dangerous for the use for which it 
was supplied and accepted such liability by failing to 
take any steps to prevent its use by plaintiff and others. 

IV 

la. The trial court excluded the offered safety stand¬ 
ards and building regulation for reason that the stand¬ 
ards were intended to be applicable only between em¬ 
ployer and employee (J. A. 67A, 70A). Employees of 
different crafts who by arrangement or by custom use 
the same appliances are subject to the same risks and 
dangers. Safety will be promoted by requiring employers 
to exercise the same degree of safety for non-employees 
who are permitted to use appliances as for employees. 
The purpose of the safety standards is stated in Title 
36, subchapteT 2, Par. 431 D. C. Code 1940 Ed. (Supp.) to: 

“foster, promote and develop the safety of wage 
earners in the District of Columbia in relation to 
their working conditions.” 

Title 36, par. 438, (supp.) of the Code provides: 

(a) Every employer shall furnish a place of em¬ 
ployment which shall be reasonably safe for em¬ 
ployees, shall furnish and use safety devices and 
safeguards, and shall adopt and use practices, 
means, methods, operations, and processes which 
are reasonably safe and adequate to render such 
employment and place of employment reasonably 
safe. 
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In Quigley v. Thatcher, 207 N. Y. 66, 100 N. E. 596, a 
statute was worded similarly to our safety standards. 
The question presented to the Court was whether the 
statute protected employees other than the employees of 
a contractor supplying a scaffold. The Court held that 
under the circumstances of the case, which are similar to 
the facts here, that the statute was applicable. The Court 
stated: 

But the statute is one for the protection of workmen 
from injury and undoubtedly is to be construed as 
liberally as may be for the accomplishment of the 
purpose for which it was thus framed and under such 
interpretation we think that a contractor may by the 
course of events become liable to a subcontractor and 
his employees for the safety of a scaffold although 
originally and expressly he assumed no such respon¬ 
sibility. 

In Pacific States Lumber Company v. Barger, 10 F. 
(2d) 335, the Court held a safety regulation was: 

Not only for the protection of his own employees, 
but also for protection of employees of others whose 
duties bring them within the range of the dangers 
and risks of such works. 

See also Fort Street Union Depot v. HUlen, 119 F. 
(2d) 307. 

The construction urged upon the Court will carry out 
the purpose of the safety provisions and will serve to 
require employers to maintain reasonable care for all 
employees who rightfully are in the eouTse of their em¬ 
ployment Employees of necessity accept the tools and 
appliances that are available to them. Safety standards 
are needed because controls and regulations must be exer¬ 
cised for the employee. The safety standards were not 
designed for the employer’s protection but for the em¬ 
ployee’s care. The enforcement of a safety provision or 
standard is within the control of employers and to con¬ 
strue the standards as urged by plaintiff will carry into 
effect the purpose for which the standards were intended. 
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lb. Section 302 of Chapter 3 of the District of Colum¬ 
bia Building Code requires scaffolds to be securely and 
safely supported and also to be of sufficient strength to 
insure the safety of persons working thereon as well as 
passing thereunder or near the same, and to prevent the 
falling thereof of any materials therefrom. Unquestion¬ 
ably the purpose of the regulation is one to promote 
safety. What has been stated as to the safety standards 
is applicable to the building regulation. Assuming that 
there has been a customary use by employees on con¬ 
struction work to use scaffolds erected by other subcon¬ 
tractors, an implied invitation existed in this case for 
other employees, including the plaintiff, to use the scaf¬ 
fold erected by the defendant. On the basis of the au¬ 
thorities cited, a workman who has an implied invitation 
to use the scaffold should be construed to be a beneficiary 
within the intent of the regulation. 

V. CONCLUSION 

The judgment of the lower court should be reversed 
and a new trial awarded. 

Respectfully submitted, 

Dorsey K. Offtjtt, 

Louis Gixberg, 

927 - 15th Street, N. W., 
Attorneys for Appellant. 
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IN THE 

DISTRICT COUBT OF THE UNITED STATES 
FOR THE DISTBICT OF COLUMBIA 


i 


JOHN H. ARTHUR 
434 6th Street, N. E. 
Washington, D. C. 

vs. 


Plaintiff 


STANDARD ENGINEERING COMPANY, 
a corporation 
2129 Eye Street, N. W. 

Washington, D. C. 
and 

CHARLES H. TOMPKINS COMPANY, 
a corporation 
907 16th Street, N. W. 

Washington, D. C. 

Defendants 

Civil Action No. 1025-’48 


Complaint for Damages—(personal Injuries) 

1. The action is for damages in a sum exceeding Three 
Thousand ($3,000) Dollars arising out of personal injuries 
sustained by reason of the claimed negligence of the de¬ 
fendants. 

2. On to-wit September 22, 1947, the plaintiff was em¬ 
ployed as an electrician in the construction of a certain 
structure and heating plant known as the West Central 
Heating Plant located at 29th and K Streets, N. W. in 
the District of Columbia. The defendant Standard Engi¬ 
neering Company at said time was a subcontractor en¬ 
gaged in certain plumbing and steam fitting work on the 
premises. The defendant Charles H. Tompkins at said 
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time was the general contractor of the construction and 
in charge and control of all the work and labor being 
performed on the premises. 

3. At said time and place, the defendants had provided, 
maintained and permitted to be used by mechanics and 
workingmen on the job, including the plaintiff, a certain 
scaffold. That the plaintiff while in the course of his em¬ 
ployment and duties and while using the said scaffold sus¬ 
tained severe injuries when the said scaffold broke hurl¬ 
ing the plaintiff some fifteeen feet to the ground below. 

4. Plaintiff charges that the scaffold so provided, main¬ 
tained, and permitted to be used by the deefndants was 
unsafe, improper, defective, insecure and not reasonably 

safe for use as a scaffold. Plaintiff further charges 
410 that the defendants negligently and carelessly failed 
to exercise proper care and supervision as required 
by law and District of Columbia Building Regulations then 
and there in force and effect to prevent a defective and 
unsafe scaffold from being provided and used, and that 
the defendants negligently and carelessly failed to exer¬ 
cise reasonable care in the inspection and examination of 
scaffolds being used by mechanics and workingmen to pre¬ 
vent persons using the said scaffold from being injured. 
Plaintiff further charges that the scaffold so provided or 
permitted to be used was not of sufficient strength and 
was not properly secured to secure the safety of persons 
working thereon as required by Section 302 of the Build¬ 
ing Code of the District of Columbia then and there in 
force, and further that said scaffold did not comply with 
safety standards then and there in force and effect for 
the District of Columbia. 

5. As a result of said negligence and carelessness as 
stated, the plaintiff sustained a fracture of his pelvis, 
fracture of his vertebra, and he injured his left foot and 
fractured his left wrist all of which injuries are perma¬ 
nent. Said injuries have resulted in a fracture of the ex¬ 
ternal malleolus, and a fracture of the lumbar vertebra, 
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and a fracture of the ramus of the pubes on left side. 
Plaintiff was caused to have a permanent injury to his 
left wrist with fracture of the lower end of radius with 
tilting of distal fragment and radial shortening, and plain¬ 
tiff has a permanent fifty per cent loss of use of his left 
wrist and hand, and he was required to be hospitalized 
and to lose much time from his employment and he will in 
the future lose time from his employment in an effort to 
be healed and he will suffer a permanent loss of earning 
power by reason of his injuries, and he suffered and he 
will continue to suffer much physical and mental pain and 
suffering and he has and will be required in the future to 
spend large sums of money in an effort to be healed. 

WHEREFORE, plaintiff demands judgment against the 
defendants and each of them in the sum of seventy-five 
($75,000.00) thousand dollars. 

Dorsey K. Offutt 
Louis Ginberg 
by: /s/ Louis Ginberg 

Attorneys for Plaintiff 
613 Woodward Building 
• • • • 

411 Filed Apr 7 1948 Harry M. Hull, Clerk 

Answer of Standard Engineering Company 
First Defense 

The complaint fails to state a claim against this defend¬ 
ant upon which relief can be granted. 

Second Defense 

1. This defendant admits the allegations of paragraph 
1 of the complaint. 

2. The allegations of paragraph 2 of said complaint 
are admitted. The plaintiff was an employee of the How¬ 
ard P. Foley Co., Inc., a corporation, at the time and place 
alleged. 



5 A 


3. This defendant admits that the plaintiff sustained 
a fall and injuries while in the course of his employment 
at the time and place mentioned in paragraph 3; denies 
all the remaining allegations contained in said paragraph 
3 insofar as said allegations refer to or affect this de¬ 
fendant 

4. This defendant denies that any scaffold whatsoever 
was ever provided or maintained by this defendant for 
the use of plaintiff and denies all other allegations of 
paragraph 4. 

5. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations 

of paragraph 5. 

412 6. All the allegations of the Complaint charg¬ 
ing “negligence” against this defendant are denied. 

Third Defense 

If plaintiff was injured by reason of the negligence of 
anyone, it was solely by reason of his own negligence or 
that of his said employer, or of his fellow-servants. 

/s/ Charles W. Arth 
Charles W. Arth 
Albee Building 
/s/ John H. Burnett 
John H. Burnett 
600 F Street, N. W. 
Washington 4, D. C. 

• • • • 

413 Filed Apr 6 1949 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

Action for personal injuries. 

Plaintiff was an employee of a subcontractor in the 
construction of the West Central Heating Plant Defend¬ 
ant # 1 was another subcontractor. In the course of his 


\ 
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employment he used a scaffolding erected by defendant 
# 1. The scaffold broke and the plaintiff fell. Plaintiff 
claims that the scaffold was unsafe in that the boards 
were too thin and not strong enough to carry the load. 
Plaintiff also relies on res ipsa loquitur. 

Defendant # 2 was the general contractor. Plaintiff 
claims defendant # 2 was under an obligation to furnish 
plaintiff a safe place to work. 

Defendant # 1 admits the accident but claims that it 
constructed the scaffold solely for the use of its own em¬ 
ployees and did not give any consent or permission to its 
use by the plaintiff. Defendant # 1 further claims that 
the plaintiff or his associates took out some of the boards 
before using the scaffold. Defendant # 1 denies that 
the scaffold was unsafe. 

Defendant # 2 denies any connection with the construc¬ 
tion of the scaffold and denies any duty to furnish a safe 
place for plaintiff to work. 

Plaintiff sustained injuries to his left arm and wrist, 
to his left foot, the pelvic bone and vertebrae. Injuries 
to left arm and wrist and to the bade are claimed to be 
permanent 

Medical expenses amount to $617.80; transportation 
$49.50; loss of earnings at the rate of $90.00 a week amounts 
to $1260.00. 

Medical and hospital bills being marked are stipulated. 

/s/ Dorsey K. Offutt 

Attorney for Plaintiff 
/s/ Charles W. Arth 
/s/ John H. Burnett 

Attorney for Defendants 1 
/s/ E. A. Swingle 

Attorney for Defendant # 2 

DATE April 4,1949. 

/s/ Alexander Holtzoff 

Pretrial Judge 

• • • • 
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414 Filed Mar 16 1950 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 9th day 
of March, 1950, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Elverton N. Hailstorks Willie F. Evans 

Martha C. Johnson Louise B. Iglehart 

Olive Y. Faller Alvin E. Jones 

John B. English Nora T. Leffler 

Nannie M. Sturgies Bichard W. Dameron 

Marion L. Taylor Sadge B. Leftwich 

who, after having been duly sworn to well and truly try 
the issues between John H. Arthur, plaintiff and Standard 
Engineering Company, defendant and after this cause is 
heard and given to the jury in charge, they upon their 
oath say this 16th day of March, 1950, that they find for 
the defendant against said plaintiff by direction of the 
Court 

WHEREFORE, it is adjudged that said plaintiff take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his 
costs of defense. 

HARRY M. HULL,Clerk. 

By /s/ Irene B. Burroughs, 

Deputy Clerk. 

By direction of 

Justice Edward A. Tamm. 


415 Filed Mar 27 1950 Harry M. Hull, Clerk 

Motion for a New Trial 

1. The Court erred in granting the defendant’s motion 
for a directed verdict and in instructing the jury to return 
a verdict for the defendant. 




2. The Court erred in ruling as a matter of law that 
the plaintiff was a licensee. 

3. The Court erred in refusing to rule that the plain¬ 
tiff was an invitee. 

4. The Court erred in not ruling that the question of 
whether the plaintiff was a licensee or an invitee was one 
for the jury to decide as a mixed question of law and fact 

5. The Court erred in limiting the plaintiff’s proof on 
custom and practice in the building trades relating to the 
use of scaffolds and their equipment to that which pre¬ 
vailed on the West Central Heating Plant job. 

! And for such other and further reasons as will be 
argued at the time of the hearing on this motion. 

/s/ Dorsey K. Offutt 
Dorsey K. Offutt 

i Attorney for Plaintiff 

Denied Tamm J. 3/30/50. 

• • • • 

416 Filed Mar 30 1950 Harry M. Hull, Clerk 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed 
herein by plaintiff for a new trial, it is this 30th day of 
March, 1950, ordered that said motion be, and the same 
is hereby overruled. 

HARRY M. HULL, Clerk, 
/s/ Irene B. Burroughs, 

Deputy Clerk. 


By direction of 

Justice Edward A. Tamm 
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Notice of Appeal 

Notice is hereby given this 28th day of April, 1950, that 
JOHN H. ARTHUR hereby appeals to the United States 
Coart of Appeals for the District of Columbia from the 
judgment of this Court entered on the 30th day of March, 
1950 in favor of STANDARD ENGINEERING COM¬ 
PANY, a corp., defendant against said JOHN H. AR¬ 
THUR, plaintiff. 

/s/ Dorsey K. Offutt 

Attorney for Plaintiff 
Suite 1111, 927 15th Street, 
N.W. 


Proceedings 


8 THE COURT: Very well. The Court then con¬ 
siders that the pre-trial agreement to guide the 
Court in these proceedings is amended in so far as the 
defense is concerned to set forth that the position of the 
defendant is that they did not construct this scaffold, and 
they did not give any consent or permission to its use by 
the plaintiff. 

Is that correct? 

MR.OFFUTT: Yes. 

THE COURT: Very well. We will proceed on that 
basis. 


John H. Arthur 


Direct Examination 


Q Your name is John H. Arthur? A Yes. 
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Q What is your occupation? A Electrician. 

52 Q By the way, how old are you? A Forty- 
four. 

Q How long have you been an electrician? A Well, 
my father died when I was young, about six. I had to go 
to work. I started when I was 12 years old. 

Q Started in the business of electrical work? A Yes, 
sir, as a helper. 

Q Have you been working continuously at that type of 
work since that time? A All except for a period when 
I was in the United States Marine Corps. I was in the 
United States Marine Corps Electrical School and as 
radio operator. 

• • • • 

Q Now, calling your attention to the year of 1947, do 
you recall the time when you were injured while working 
on the West End Heating plant? A Yes. 

Q A construction job? A Yes. 

53 Q And who was the general contractor on that 
job? A Chas. H. Tompkins Company. 

• • • • 

Q For whom were you working at that time? A I 
was employed by H. B. Foley Company. 

• • • • 

$ 

i Q Now, then, how long had you been working on that 
job before this accident happened? A Approximately 
a year. 

• • • • 

Q Foley. I am sorry, Foley Company. A They are 
electrical contractors. 

Q And were they doing the work of the electri- 

54 cal work there on that job? A That is right, yes. 

Q They were the subcontractor doing that work? 

A Yes. 

Q Now, then, coming down to the time of this accident, 
tell us what work you were doing at that time when this 
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accident happened. First, tell us the location of it. A 
We were down in the basement near the elevator shaft 
in the heating plant. We were installing pipes or running 
conduit, as we call it 

• • • • 

55 Q Are these conduits encased in anything, or 
opened or exposed? A These particular ones we 

were running were exposed, just are hung up on hangers 
and were up possibly about 15 feet 
Q Fifteen feet up from the floor? A Yes, more or 
less. 

Q And, now, how long had you been working at 

56 the place where this accident happened before the 
accident occurred? A Well, on a ^construction job 

you very seldom just take one place and work right 
through, because as the building progresses you have to 
leave what you are doing and go bring up the other part 
of the work along with the, say, the bricklayers, or some¬ 
thing like that. We had been working there, approxi¬ 
mately, I would say, I believe three weeks, off and on. We 
would work there a while, then go to a different part of 
the building, maybe put in something else, come back, 
work a day or two, and then as the building progressed 
in some other part of the building, we would have to drop 
what we were doing and go back and catch that Off and 
on, about three weeks. 

Q In this location where you were doing this work, 
were there any other workmen, any other class of work¬ 
men? A Oh, yes, the steam fitters were working around 
there. 

Q Who was the subcontractor doing the steam fitting? 
A Standard Engineering. 

Q And that is the defendant in this case? A Yes. 

Q Did they do any other kind of work except just 
steam fitting? A I don’t think they did on that job. 
I think they just put in all the steam pipes. 

• • • • 
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57 Q Where were the steam fitters t Where were 
the Standard Engineering Company’s employes 

working! A They were working right in that same "vi¬ 
cinity, because down in that basement is where all your 
pipe, your steam pipe to take steam around to the build¬ 
ings start out from your boilers and things, plus you 
have all kind of pumps down there to pump water into 
the boilers, one thing and another. That big room was 
just full of pipe, just a mass of pipe, and tins place where 
we were working, now, the steam fitters had been work¬ 
ing on this big pipe, and there was not only that one big 
pipe, there were other pipes there, and they had a lot 
more steam fitters. You see, we just had about three elec¬ 
tricians. They had 15 or so steam fitters, because there 
was so much more steam. 

• • • • 

Q Who were the three electricians you say were work¬ 
ing down there! A Gorrell, Beans Gorrell and A1 Basile 
and myself. 

58 Q Were they both working for the Foley Com¬ 
pany! A Yes, they worked for H. B. Foley. • 

Q What was the foreman’s name on that job for the 
Foley Company! A Ashford. 

Q Ashford! A That is right 

• • • • 

60 Q Now, what was the state of the building at 
that time with respect to where you were doing 
your work! Was it finished up like in this room, or what! 
A No, it was under construction, very rough finishing, 
even the floors weren’t finished. At that particular place 
where we were, they had what you call a rough cement 
on them, but didn’t have a finished floor. The walls 
weren’t fin ished, and the elevator was, only the super¬ 
structure of it was done. I don’t think they even had 
any brick up around the super-structure at all, or elevator 
shaft 



64 Q 'With respect to the—will you describe this 
scaffold that you were working upon! A Yes, sir. 

The*c was a big steaxu pipe that ran east and west, and 
it was off of the elevator shaft, I don’t know, approxi¬ 
mately about four or five feet. And then it turned at the 
northeast corner and went south, too, and there was a 
plank laid from where this pipe turned, laid from that 
corner of the steam pipe up to right across the face of 
the elevator and up to the beam, and then across from 
the big pipe over to this other big plank was two 

65 other planks, short planks, and they were resting 
on the pipes and the plank, and then there was a 

big plywood board, big piece of plywood lying on top of 
that 


Q Mr. Arthur, would you—where was the scaffolding 
when the—with respect to what you have just described, 
where was the scaffolding when the Standard En- 
66 gineering people were using it! A It was at the 
same place, just where it was when we were using 
it You see, when we were running this pipe from north 
to south we brought it down and turned under-head the 
stairway and was headed south with it When we got 
over roughly where we were these fellows were working 
over on the scaffold, so instead of building another we 
just asked could we use the scaffold. They said, “Sure, 
go ahead, use it We are not going to take it down be¬ 
cause we seldom do.” 


Q Who were those fellows you are talking about! A 
Steam fitters. 
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any authority to bind their employer. They were 

67 steam fitters. They were not employed in a situa¬ 
tion to authorize this witness to use that scaffold. 

They had no right to bind their employers. They were 
acting without the scope of their employment. 

• • • • 

THE COURT: I think the defendants motion to strike 
is well taken. I will grant your motion to strike. The 
statements are hearsay. They are not admissible. 

• • • • 

68 Q Could you have put another scaffold up and 
let the scaffold remain there and do the same work? 

A No. We would have had to tear their scaffold down. 
They were on the scaffold at the time. 

Q Were they still doing work in that location? A 
When we started they were then on the scaffold, working 
on it, and had been working on it. That scaffold had 
been up there quite some time, because they were like we 
do, they do part here, then go somewhere else and do a 
part, and then they come back and do some more. They 
go away and do it The building isn’t finished up as you 
go along. You bring it up piecemeal. 

Q How long had that scaffold been up there before 
that time? A I would say it had been up there a month 
or two, anyway. 

• • • • 

69 Q What size was the plywood board? A I 
would say it was roughly about 4 by 6, 4 by 6 feet. 

Q Can you give us any approximation how long any 
of the boards were? Let us take the board that—didn’t 
you speak about a board along the face of the elevator? 
A Yes, I would say that was roughly about 18 feet long, 
the board. 

Q Can you tell us any idea about how wide it was? 
A It would be about 12 inches wide, about 2 inches thick. 
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Q Ton spoke about some other boards which were 
across from the pipe to that board. A There was two 
boards, they were laid on the pipe and then they were 
laid on this big board to form a support, you see, because 
by having the two boards on the pipe and then on the 
plank, the two boards on the pipe, then the pipe would be 
carrying part of the weight of the platform, see, and the 
other end of these two boards were laid on the large • 
plank, and then the plywood platform was laid on top 
of that 

Q About what size was the pipe, this pipe you 

70 referred to? A I would say it was about 12 indies 
in diameter, at least that. 

Q Do you know what kind of a pipe it was? A T 
think it was a steam pipe. 

• • • • 

71 Q While you were using that scaffold, did you 
know the foreman of the Standard Engineering 

Company? A Oh, yes. 

Q And did you see him at any time or he see you 

72 while you were on the scaffolding using it? A Oh, 
yes, he was always around in that vicinity, more or 

less, because that is where the majority of their pipe was. 
They had a lot of pumps and things down in there and 
this fellow Earl was foreman. 

• • • • 

73 Q Did he ever say to you you weren’t supposed 
to use the scaffold at any time you were using it? 

A No, he never did. 

Q Did anybody from the Standard Engineering Com¬ 
pany ever tell you you weren’t supposed to use that scaf¬ 
fold? A No. 

Q Did anybody ever tell you it was there only for the 
use of their employes, the Standard Engineering Com¬ 
pany’s and nobody else? A No. 
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Q About bow long did you use that scaffold before 
you were hurt! A I think we had been working on it, 
roughly, about two weeks. 

• • • • 

Q Was there any custom or practice that you know of 
with respect to the use of scaffolding which had been 
erected, we will say, by one subcontractor in doing his 
work at a location, and then another subcontractor came 
along to do work in the same location? Was there 

74 any practice or custom in so far as the use of that 
scaffolding by the succeeding contractor’s em¬ 
ployes? Just answer that yes or no. A Yes. 

Q What was the custom? 

• • • • 

THE WITNESS: Yes, in the District on all jobs I 
have worked on, and I have worked on numerous ones, it 
is the custom when the scaffold is up, let us say the plas¬ 
terers right on this ceiling here, they will put up a scaf¬ 
fold, that or either the lathers. They will put up a scaf¬ 
fold and then the electricians, they will get up and put 
up their work. They have got to put pipe in above the 
ceiling for the lights, and they will get up and use that 
same scaffold. Then the plasterers, they will come along 
and use the same scaffold, maybe the painters come along 
and use it, and the electricians come back along and hang 
fixtures and still use that same scaffold. 

When bricking up a building, the bricklayers laying 
brick, they build scaffolds. We have pipe in these 

75 brick walls, conduits, you call them. A lot of it 
comes overhead and turns down. As soon as they 

get their platform up we will get up and start running 
this conduit down to switches, receptacles and things like 
that. We always use other people’s scaffolds. 

Not only that, everybody else uses scaffolds already up, 
the steam fitters, electricians, painters, everybody. 



BY MR. OFFUTT: 

Q Suppose on that job the steam fitters came along 
to fix a pipe in an area where yon already, the electrical 
workers, had a scaffold np, and were doing something on 
a conduit, and had to do work in that same location* 
Would yon remove your scaffold so he could put np his 
own scaffold to do his work at that point? A No. He 
would go ahead and use our scaffold, in fact, we had 
some ladders there. Half the time the steam fitters had 
them. We had about the only extension ladders on the 
job. Half the time Earl had these ladders over there 
using them. If we wanted to use them, we would have 
to go around and look them up. The steam fitters would 
have them. 

Q Bid that occur, that reciprocal use, throughout the 
job while you were there, to your observation and knowl¬ 
edge? A Yes. 


76 BY MR. OFFUTT: 

Q Mr. Arthur, after the steam fitters had finished 
their work, I believe you said they still left this scaffold 
up. A That is right, yes.' ' 


77 Q Let us put it this way: This board—with¬ 
draw that question, if I can. I can dear it up. 

This board you refer to that was about, roughly, 18 
feet, did you sayf A Yes. 

Q Was that resting on anything or was it attached to 
anything, or just how was that board located? A Well, 
at one end it was on the pipe and at the other end it 
was tied off on the beam, tied off against the I-beam 

78 with a big rope. 


Q And with respect to the elevator, where would that 

be? A That would be at the northeast corner, I would 

. 

say, say where the steam pipe turned at the northeast cor- 
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ner and went south, it was resting right there at the 
northeast comer of the elevator shaft. 

Q I see. You spoke about two other boards rest- 

79 ing on that A They were. 

Q One end on the pipe, that same pipe, was itt 

A Yes. 

Q One end of those two boards resting on that same 
pipe, and then the other end resting on that long board 
you talk about? A Yes. 

• • • • 

1 Q And now, what was the purpose of that plywood 
platform? What did you use that for? A Well, I would 
say that it was used more or less to stiffen it, and not for 
any cracks or anything up there so if your tools would fall 
they wouldn’t be falling and dropping through. We 

80 carry tools around in our pocket, small tools, things 

like that. 

• • • . • 

Q Do you know whether the Standard Engineering 
people put that platform up there ? A Yes, they put it up. 

Q Now, then, on the day that this accident happened, 
tell us what happened in your own words. 

• • • • 

81 Q When did this accident happen in which you 

were hurt? A September 22,1947. 

Q Can you recall what time of the day it was? A It 
was in the morning. I would say it was approximately 
around 10:00 o’clock in the morning. 

• • • • 

Q Where were you working at the time the accident 
happened? A On the scaffold. 

Q And where had you been working prior to that time 
on that same day? A On the scaffold. 

Q Tell us what you were doing at the time it 
happened and tell us what happened. A Well, we 
already had all this pipe up in our hangers, and the 
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hangers were made oat of, supposed to be made oat of 
rods that were secured to the ceiling. This was a concrete 
ceiling and we had drilled holes up in there and put hangers 
in there. I believe that is how we fastened it, and the 
rods were screwed up into these hangers, and on the bot¬ 
tom part of the rod we were going to have channel iron 
for the pipe to rest on, and there were two layers of pipe, 
and we were going to make a long thread on it, and run 
one bolt way up and put a piece of channel iron and one 
nut underneath it to hold it, and then we would put an¬ 
other piece of channel iron with two nuts to secure it Th£t 
way we would have to ran two layers of pipe. 

But at the time we put this up we did not have the 
channel iron, so we put this temporary wood hanger 
under that but the steel rods were already up, but in place 
of this channel iron, which we didn’t have, actually had 
ordered, we used wood. So we had all our pipe in. We 
had been working there quite some time, as I say, and 
we had all the pipe in, and we got the channel, and we 
were going back taking these wood hangers off and put¬ 
ting the steel ones up. I was going to squat down under¬ 
neath the pipe. This pipe was, roughly, I would say, 
about three feet high, two and one-half or three feet higS. 
I was just going to squat down under it and take the 
nut off, then slide the board off and put the 
$3 channel back on. I 

Q What were you going to take it off with? A 
What do you meant 

Q Were you using a tool of any kind? A Oh, yes, 
using a wrench. Ton see these rods go straight down, 
and the way we were going to do, we were just goings to 
take these nuts off, take the board off, so we would just 
do a hanger at a time, and the pipe would be stiff enough 
between the two hangers. The hangers weren’t so far 
apart two wouldn’t hold them. We would get out one I 
board, take that off. It wouldn’t sag any, because tfie 
hangers were close enough together you could just slip 
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your temporary hanger off, spring it apart, put a piece 
of iron on it, run your nuts up, put one on, raise the lower 
part of the nuts so the weight would be on these rods. 

• . . . 

84 Q Now, tell us what happened while you were 
doing that A As I said, I squatted down under¬ 
neath the pipe hanger. I loosened the nuts up with a 
wrench, and I was running them down with my hand 
when the scaffold broke and I fell. 

Q Were you exerting any pressure to push down with, 
any tool of any kind? A No, you didn’t have to, be¬ 
cause, as I said, these hangers, we didn’t take our hangers 
down. We just would shift one at a time, and the other 
hanger would hold the pipe in place, just like you were 
changing, say, something 8 feet long, on each end, then 
you had a support in the middle. You could remove that 
support and the two end supports would hold it So we 
were going to remove one at a time, and we could just 
take the temporary hanger off and put on the permanent 
Then we could take a wrench and by running the nuts up 
it would take the weight up, and go over to the next hanger, 
do the same by that We didn’t have to pry anything, be¬ 
cause we had these there to hold the pipe. 

Q Were you standing on the board itself, on the 

85 platform? Where were you standing at the time? A 

1 was standing on the platform. 

• • • • 

86 Q What board broke? A The big board, the 

2 by 12. 

!Q That is the one you referred to as approximately 
18 feet long? A That is right. 

Q Now, then, what happened to you? Oh, was any¬ 
body else standing on there at that time? A Gorreff 
was back off on one side of the platform over near the ele¬ 
vator. 



Q Now, state whether you were hurt and, if so, tell us 
what your injuries were, how you fell at the time. A 
Well, when I fell, I landed—as I say, I was squatting down 
underneath this pipe hanger to remove the nut in order 
to put on a permanent hanger, and when the scaffold broke 
it seemed to just break all of a sudden. There was no 
preliminary swaying or cracking or anything else. It just 
gave way and I fell in that same same position that I was 
in when I put the nut on, and I landed kind of in a squat¬ 
ting position back on this hand and sitting down, and I 
broke my pelvis bone and fractured a couple of vertebra, 
and injured my heel and this hand here. It just made 
mush out of this joint here, back in there. I can’t benfl 
it back now. 


Q I believe you said the distance you fell from 
there to the bottom was 15 feet, about 15 feet? 


A About 


93 Q Now, on the right there, when I was asking 
about the rope, were the ropes tied? Will you ex- 

94 plain how those ropes were tied? A This rope 
was secured around this cross-beam, this big I-beam 

here, I-beam shaped like this. This beam here was an T- 
beam, which is an upright beam, which is one of the large 
beams which carries the weight of the building, one of 
the main beams of the building. This board was secured 
or it was lying between this small elevator structure here 
and this large I-beam, which they were approximately 
about 16 inches between, and this board wasbe tween them, 
and it was secured with about an inch line. The line was 
about an inch in diameter, making a distance of here to 
around here. I didn’t make that I think Gorrell and Al 
did that 
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96 Cross-Examination 
BY MB. BURNETT: 

Q What do you make now per week, Mr. Arthur? A 
$108 per week. 

Q That is without overtime? A Yes. 

Q Do you make any overtime? 

• • • • 

A Yes, and before. 

Q This board you say broke on this scaffold as marked 
on that diagram there, was that board on top of the 
I-beam or underneath the I-beam? A Which I-beam do 
you mean? 

97 Q The one to which it was tied. A I would say 
it was underneath. 

Q But either (Sorrell or Basile tied it there? 

• • • • 

A As far as I know. 

• • • • 

Q Prior to the time this scaffold board, as it has been 
identified, broke, was the board in a different posi- 

98 tion than shown on this drawing? A I don’t know. 
It wasn’t, as far as I know. 

. Q Well, did you hear anybody connected with the ele¬ 
vator construction there say anything about moving it? A 
Not about moving that board. 

Q About moving any board? A Yes. 

1 Q Who was it? A Well, there was an elderly gentle¬ 
man that was working for the elevator company. It was 
a board which was lying across— 

1 Q Just a minute. I just asked you who it was. A 
I don’t know his name. 

Q Was it Hare wood? A I don’t know his name. 

Q Was it an elderly man with glasses? A It was an 
elderly man. 
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Q When was it that there was conversation abont 
the board? 


A I don’t remember when it was. 

Q Then what was said? A As well as I can recall 
there was a board laying across from the pipe, across that 
large board, and extended ont into the elevator shaft, and 
this fellow who was working on the elevator, he asked me 
to give him a hand to move it out so he could take the ele¬ 
vator up. 

Q You moved it? A I helped him move it 

Q Where did you move it? A Back over from that 
was covered pipes and things, different super-structures 
and alL We just pushed it out of the way there, far 
enough to get it out and pushed it back over 'in the 
dear. 

MR. OFFUTT: Who did you say pushed it out? 
100 THE WITNESS: This elevator man. 


BY MR. BURNETT: 

Q Did you and some other man who is not known 
to you move the board? A That is right 


Q "Where did you move it? A We just moved it out 
of the way, out ( of the elevator. I don’t recall. That was 
way over two years ago. We just cleared it out of the 
way. He asked me. I was working. I stopped my work 
to help him move the board so he could take the ele¬ 
vator up. I don’t exactly remember where the 
101 board went, what happened to it. That was over 
two years ago. I was so busy there. Perhaps I 
just gave him a hand. 

Q But you remember now distinctly that the boards 
were in the position in which they appear on that draw¬ 
ing? A Well, I would say roughly it was about that 
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Q And it is your recollection now that the boards 
were in that condition? A What do you mean by “that 
condition”? 

Q Position. A Well, they were more or less. They 
might have been farther east or farther west. They 
were about there. 

• • • • 

107 Q You haven’t any idea who put the scaffold 
up, have you? A Yes. I think the steamfitters 
put it up. 

Q You think they did? A I saw them putting it up. 

Q You saw them? A That is right. 

• • • • 

113 Q There were two A-ladders there, weren’t 
there, belonging to Foley? A There were some. 

Q There were some other apparatus there that you 
can put a scaffold on, wasn’t there? A For what? What 
do you mean, apparatus? What do you mean, apparatus? 

Q Steel, metal A-ladders, or whatever you want to call 
them, steel, formed in the shape of an A. A Yes. We 
couldn’t have— 

Q Beg pardon? A We couldn’t have used them there. 
Q I said they were there on the job? A Yes, but 
we couldn’t have used them there. 

114 Q Why not? A Well, because of the fact that 
this scaffold was already up and people were on it 

You can’t just go up on an A-ladder and work off it 
You have to use two and your scaffold over that. If we 
had put our scaffold up there we would have put it up, 
our scaffold over their scaffold. 

Q When the elevator man moved the board, you could 
have moved this whole scaffold and put your own scaffold 
up there? A Yes. It would take time. All we did was 
just skid one board out of the way. 

Q Would it have taken so much time? You thought 
you would save time to use boards up there? A It is 
customary to do it. 
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Q Beg pardon? A It is customary to do that Every¬ 
one uses everyone else’s scaffold. 

Q That wasn’t my question. I said yon did it. A 
I did it, snre. 

• • • • 

118 THE COURT: There is one question I don’t 
understand, about moving this board. What day 

did this take place? Did it take place on the day of 
the accident? 

BY MR. BURNETT : 

Q When did it take place? When did you move 

119 the board? A Oh, no, that happened sometime 
before. 

Q How many days before? A I don’t know. A week 
or so. 

• • • • 

132 Redirect Examination 

• • • • 

138 Q Well, now, will you tell us just how it was 
you came to move that board or helped the elevator 

man to move it? 

• • • • 

THE WITNESS: This board here extended out into 
the elevator shaft. They had this elevator run all the 
way down. They wanted to take the elevator up for test¬ 
ing it. This was extending over the elevator and this 
gentleman on the elevator asked me to help him move it 
It was quite a heavy plank. We just skidded it on back 
out of the way and took the elevator up. 

• • • • 

139 ’ A I would say that was about an 18-foot board. 

Q What was the size of it? Was it a 12 by 2 
board, do you know? A I would say it was about 2 | 
by 12. 

Q 2 by 12 inches? A Yes. 

• • • • 








26 A 


Q These two short boards, about how long are they? 
A I would say they were roughly between 8 and 10 
feet long, and probably 2 by 12, 2 by 12 inches in 
140 diameter, and around 8 to 10 feet long. 

Q About how far away was it from this board 
here— I am talking about the long board—and this pipe? 
In other words, how far was it, the span? A I would say 
that was about 4 feet 

• • • • 

144 Q Before you were hurt you have said you saw 
some of the Standard Engineering employees on 
this scaffold? A Yes. 

Q You also testified that you saw them put up the 
scaffold. A Yes. 

• • • • 

149 Q Mr. Arthur, did this board which you re¬ 
moved, this longer board here which you referred 
to that was back in the elevator shaft, not the two short 
boards, now, I am not talking about that, so the record 
will know what we are talking about, did that have any 
Weightbearing, in so far as the platform you were using 
was concerned? A You mean was it carrying any of 
the weight? 

Q That is right A No, it was not carrying any 
weight of the platform. 

• • • • 

153 Q After the board was tied, can you tell us 
whether or not the man you referred to as Earl, 
the foreman or superintendent of Standard Engineering 
Company, was he around there at any time after that? 
A Yes. Yes, Earl was out practically every day, the 
foreman. 

Q Can you tell us whether any of the Standard Engi¬ 
neering employees used this scaffold after that time? A 
Why, yes, they was using it off and on, too. 
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170 - Samuel B. Ashford 

• • • • 

Direct Examination 
BY ME. OFFUTT: 

Q Your name is Samuel B. Ashford? A That is cor¬ 
rect 

• • • • 

Q Mr. Ashford, where are you employed? A I am 
employed by the Howard P. Foley Company locally, 2020 
Eye Street, Northwest. 

• • • • 

Q What is your position there? What is your 

171 occupation? A Job superintendent. 

Q And what kind of work do they do? A Elec¬ 
trical engineering and construction. 

Q And are you familiar with the Standard Engineer¬ 
ing Company, a corporation? A I am to the extent of 
having worked on numerous jobs where they were doing 
the steam fitting and pipe. 

Q Do you know whether they were engaged in doing 
the steamfitting and pipe work on the West Central Heat¬ 
ing Plant in September of 1947, that plant being located 
at 28th and L, 29th and L? A 29th and K. 

• . • m • 

172 Q Who was in charge of the Standard Engi¬ 
neering Company work and representing them on 

that job? A Mr. Earl Collingsworth. 

Q Collingsworth? A That is right 

• • • • 

178 Q In getting to the location of where the 
work was to be done, if the electrical workers found 
a scaffold already there erected by the Standard En- 
neering or some other sub-contractor, in this case we 
will say the Standard Engineering Company, and in use 
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by them, would they arrange to take down that scaf¬ 
fold and put up their own scaffold to do the work in that 
same location, or what was the practice, if any? A 
Well, the general practice was not to remove any- 

179 one else’s scaffold. If someone else had a scaffold 
that was in your way, you would not remove that. 

You would request them to move it If that scaffold—or 
if it was a scaffold that was not in use you would get up 
on it and use it 

Q Suppose the workmen of another contractor in this 
case, the Standard Engineering Company, were there, 
what would you do in a case like that? Would you have 
any orders to your men? A No, I didn’t give my men 
any order as to use or not to use. 

• • • • 

Q I mean one using the other’s ladders or so on. A 
Nothing. No. Nothing that was agreed on. It is just a 
general practice that mechanics, if a ladder is in place 
they will go ahead and use it, if somebody else isn’t using 
it. The Standard Engineering or Mr. Collingsworth, 
rather, did object to anyone moving, and I did the same, 
or taking ladders or scaffold planks and moving them 
away from the areas where they were, in other words, 
disturbing them. I used to— 

• • • • 

180 Q My question is, without explanation of it, I 
want to know if there was any practice or custom 

or what the practice was on that job with respect to if the 
Standard Engineering Company put up a scaffold, and 
they were still working on the job on that scaffold, and 
your men came up and needed to get right up at the 
same place, have a scaffold in that place, what was the 
practice? 

• • • • 

THE WITNESS: No one to my knowledge, I didn’t,- 
myself, and I don’t believe anybody else would object to 
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someone getting on a scaffold to do their work 
181 along with—if there was room, if they weren’t 
crowding the other men's work. 

In the case of the bricklayers, the bricklayers had a 
hanging scaffold around that building. Various trades got 
out on that scaffold. It was furnished and put up by 
the bricklayers. I have known where on construction jobs, 
not particularly— 

• • • • 

Q Did the Standard Engineering Company use any of 
your equipment on that job, to your knowledge? A They 
did. 

Q. What did they use? A Extension ladders and step 
ladders. 

Q Was that with Earl’s knowledge? A I wouldn't be 
able to testify that was to his direct knowledge. His men 
did it, and it was obvious. 

Q Was he there? A He toured the job the same as 
Idid. 

188 A There was no scaffold located where Mr. 
Arthur was hurt There was scaffolding material. 

• • • • 

189 Q Yes. What did you mean when you said there 
was no scaffold located there before he was hurtT 

A Well, loose planks on piping or beams are not my in* 
terpretation of scaffolding. 

• • • • • 

193 Q I explained to you, I guess you forgot what I 
. mentioned. I explained to you on top of these two 
short boards, that is what you were indicating now as to 
walking board, these two short boards we have identified 
that for the record as two short boards, on top of that 
was a piece of plywood extending over a bit and covering 
that, and resting on top—all of these were resting on top 
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of this long board as well as the two short boards, and 
as well as the pipe, 4 by 6 feet, the plywood. 

Now does that make any difference in yonr answer as 
to whether this is a scaffold as I have described it, assum¬ 
ing those things to be sot A Assuming those to be so, 
that would be a form of scaffold. 

• • • • 

212 Q Now, then, did you have occasion ever to meas¬ 
ure that board? If so, tell us what the measure¬ 
ments are, were, I mean, as to width and thickness. A I 
can give you measurements as to width and thickness. The 
board was IV /2 by 1 and a little better than % thick. The 
length of the remaining piece I do not remember. 

Q All right, sir. Was it as much as 1 % inches thick? 
You said 1%, a little more than. A It wasn’t 1 % inches 
thick. 

• • • • 

218 Q Mr. Ashford, in using a board approximately 
12 inches wide and one or two inches, approximately 

two inches thick, in your experience in the building trades, 
how wide a span would be a safe span to use for the weight 

of two men? A Around 8 feet. 

• • • • 

Q Eight feet. With respect to this which I have shown 
you here, assuming this to be the scaffold that was 

219 up here as I have previously described it to you, 
was this a safe or unsafe scaffold, bearing in mind 

the 15-foot span? A In the condition you have it shown 
there, I would say it is unsafe. 

Q Why would you? Explain that, sir. A Due to the 
span, and also due to being secured by rope. 

Q Due to what? A To the span, and also to being 
secured by a rope. 

Q What effect would the rope have on it? A To 
begin with, the rope is wrapped around steel I-beams, col¬ 
umns, rather, which had a sharp edge with no protection. 
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There was no protection there from cutting of the rope. 
I would not class that as being safe for those two reasons. 

Q Let us take the first reason. The first reason, you 
said, was because of the span, right? A That is right 

Q In what way was it unsafe? Will you explain that 
a little more clearly? That is with reference to the span, 
now. A The man’s weight on a plank spanned for the 
distance it appears there would be too great for the carry¬ 
ing strength of that plank. 

• • • • 

220 Q That is, the stress of the weight would be apt 
to break the board, is that right? A It would, yes. 

• • • • 

Q Now, let us take the second one. You say because 
it was tied with ropes it was apt to cut the rope, is that 
what you mean? A Apt to cut the rope, or the proba¬ 
bility of the plank turning over. 

Q Did you examine the manner in which this was tied 
to see whether it could turn over in the way it was tied? 
A I did hot see that tied in that manner. 

Q You don’t know whether it could turn over or not, 
is that what you mean? Just what do you mean by that? 
A After the accident when I saw the piece of plank 
still hanging by the hope, it did not appear to me at that 
time that it was tied in such a manner that it would pro¬ 
hibit it from turning over. 

• • • • 

225 THE WITNESS: On the basis of what I ob¬ 
served after the accident, there was a single thick¬ 
ness of rope from the point where it was tied around the 
column to a point directly over the plank. In other words, 
there was a—I feel a possibility of that plank slipping or 
rolling in that turn. It was not supported on either side 
of the plank. The rope came down as a single strand 
and then went aroui&d the plank and was tied. 
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227 Cross Examination 

• • • • 

228 Q And Mr. Arthur, Mr. Gorrell and Mr. Basile 
were working there in the basement at that time the 

day before? A The afternoon before they were, yes. 

• • • • 

229 Q All right. Where were they working? Where 
were they working? Yon may answer. A On this 

run of pipe between the elevator shaft and the stairway. 

Q On what were they standing, if they were standing 
on anything? 

• • • • 

THE WITNESS: The last I recollect of them working 
on the pipe line was on two 12-foot “A” ladders. 

BY MR. BURNETT: 

Q Any boards on the ladders? A I believe there was 
a plank on the ladders in between the two “A” ladders. 

| Q You say yon examined the board that was 

230 hanging down, or did yon say that? A I did. I 
seen it after the accident 

• ' • • • 

THE WITNESS: As I recollect, the rope passed at 
least twice around the plank, and there were several knots 
in it, and then a single strand of the rope up into 

231 the point where it went around the beam. 

• • • • 

233 George William Burgess 

• • • • 

Direct Examination 
BY MR OFFTJTT: 

Q What is your full name, sir? A George William 
Burgess. 


33 A 


234 Q Who do you work for? A Standard Engi¬ 
neering. 

• • • • 

235 Q Are you familiar with the practice on con¬ 
struction jobs with respect to the use of a scaffold? 

A Oh, yes. 

Q Bringing you down specifically to September, 1947, 
to be exact September 22, 1947, were you working on the 
West Central Heating Plant at 28th and K Streets, North¬ 
west? A Yes, that is right. 

Q Were you working for the Standard Engineering 
Company at that time? A That, is right. 

Q And what was your position at that time? A Oh, 
I was lead man. 

• • • • 

236 Q What do you mean by—what was your posi¬ 
tion with respect to Mr. Earl at that time? You 

said lead man. A That is right. I was under him, fore¬ 
man under him, see. He was the head man. 

Q When he was there who had charge of the job in so 
far as the Standard Engineering Company was concerned? 
A You mean the workers, workmen? Myself, when he 
wasn’t there. 

Q I say when he was there, did he have charge at the 
time? A Oh, yes, he did. 

Q When he wasn’t there, did you have charge? A 
That is right. 

• • • • 

237 Q Yes, sir. Now, then, what was the practice 
with respect to the use of scaffolding and ladders 

by one contractor and another on that job? A Well, 
every man is supposed to use his own. It is quite a job to 
keep them from using your own scaffolds and ladders. 

Q Was there a practice there or custom of one con¬ 
tractor using another contractor’s scaffold, that you know 
of? A No. No. 
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240 Q When yon went to the location of where the 
accident was later on that day, did yon see the board 

that was said to have been broken! A Yes, there was a 
piece hanging np in the air with a piece of rope. 

241 Q Whose board was it! A It was onr board. 
Q How do yon know that, sir! A Becanse we 

had painted on stripes. We had certain paint we nsed, 
stripes, and then we have them stencilled “Standard En¬ 
gineering Company.” 

• • • • 

1 Q The scaffold, if a board like this was np, assuming 
this to be, and a board 18 feet long, with a span, resting 
npon a pipe, water or steam pipe, was resting on one end 
with abont a 3-foot overhang, and then a 15-foot span, 
and then tied on the other side, by what do yon call that, 
hanging— A (Interposing) I don’t know what 

242 yon wonld call it. 

Q Yon never heard of a hanging scaffold! A 
Not like that. 

Q Did yon ever see a scaffold tied with rope! A No, 
we don’t tie them with rope. 

Q I didn’t ask yon what you tied them with. 

• • • • 

251 Q Was a scaffold nsed, do yon know! A Yon 
mean to ran the 8-inch pipe! 

Q That is right. A No. 

• • • • 

268 Q Wonld yon say that was abont three feet from 

the elevator! Yon said not closer— 

• • • • 

THE WITNESS: Yes. 

• • • • 

Q Was that pipe above—the last pipe yon have marked 
with the dotted line, broken line, was that attached to the 
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ceiling by hangers! A All the pipe is attached to the 
ceiling. 

Q Were there any other pipes within a few feet of 
that near the ceiling! A At that particular spot that 
yon are speaking of, it is full of pipe. 

Q Yes, sir. I mean, when you say pipe, I am only 
talking about pipe your company put up. A That is 
right. 

Q Can you give us an idea about how many pipes. 
You say full of pipes. A We had large pipe in there, 
up to 20, 34-inch, and 22, and 12, 14, 16, 18. 

Q How did your men work on those pipes! Did 
269 they have to have scaffolds! A We had a swing¬ 
ing scaffold from the ceiling. 

• • • • 


272 Q And did you say a swinging scaffold was used! 

A A what! 

Q Did you use the words, a swinging scaffold was used! 
A A swinging scaffold, yes. 

Q Yes, sir. Do you mean by that a scaffold—is that 
the type of scaffold that rests securely and is immobile, 
can’t move, or is that a scaffold that is free and can 
move! A That is right. It is hung from the ceiling, 
from the I-beam. 

Q Hung from the I-beam! A That is right, with 
beam clamps. 

Q How was it suspended! A We drop down several 
lines of pipe. We run through pipe hangers. 

Q What was it hanging on! A It was connected to 
the I-beam. 

Q What was the swing or what was the thing it was 
attached to the I-beam with! A With a beam clamp. 

THE COURT: Beam clamp, c-l-a-m-p! 

THE WITNESS: The clamp that fits on there. 
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274 Q Was the scaffold attached on the ends, that 
is, each end suspended? A Yes, probably would 

have three or four hangers in a row, a length of pipe 
through it, 8 or 10 feet we would have another row of 
hangers and pipe through it. 

• • • • 

Q I beg your pardon, sir. That is what I am speak¬ 
ing of. A Oh, it is laid on boards on pipe for the scaf¬ 
fold. 

Q Where it was hanging on the beam with that rod 
you have spoken about ? A That is right. 

Q And attached to the beams, and it was at- 

275 tached also to the scaffold, wasn’t it? A That is 
right. 

Q Where was it attached to the scaffold, what end of 
the scaffold? A On the end of the rod we would have a 
pipe hanger with a layer of pipe through the scaffold, to 
build the scaffold on. 

Q You have talked about one end, is that right? A 
That is right. 

Q Was it attached to both ends? A In the center, too. 
Q In the center? A Sure. 

Q Can you remember how long that scaffold was? A 
I guess at times that scaffold was 50 or 60 feet long. 

• • • • 

276 Q You mean you moved this scaffold around? 
A Sure. 

Q How did you do it, move it around? A Take it 
down, put it back up. 

Q Would you take it apart? A Of course we would 
have to take the hangers down, take the pipe out, move 
the boards and put them back up. 

• • • • 

291 Q By the way, a 2 by 12-inch board, how wide 
a span in your experience is a safe span for two 
men to work upon? I mean by that if it is supported, say, 
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on this end, and then resting on the other side, supported, 
how great a distance of span should it be to hold two men! 

• • • • 

THE WITNESS: We lay our boards double. We 
never use a single board, and about 8 feet would be the 
limit. 

• • • • 

• : ' 

292 Q You mean for the way you lay it or for the 
single board? A We lay them on double boards. 
We lay one on top of another. 

Q Two 2 by 12’s? A Yes, sir. 

Q And 8 feet? A About 8 feet would be about right. 
Q Based upon your experience, Mr. Burgess, and 
knowledge would a span of a board 2 by 12 or 15 feet be 
a safe span to hold two men to work on? A No. 

• • • • 

MR. OFFUTT: May I ask one more question before 
you recess, Your Honor, while I am right on that? 

THE COURT: You may. 

MR. OFFUTT: Stand up, Mr. Arthur. 

BY MB. OFFUTT: 

Q Would it be a safe span for a man this size to work 
on? A No. 

• • • • 

301 H. C. Leuritzen 

• • • • 

Direct Examination 
BY MR. OFFUTT: 

Q Your name is H. C. Leuritzen? A That is right. 
Q Mr. Leuritzen, are you an inspector employed by 
the District of Columbia in the safety section? A I am. 
Q What are your duties, sir? A To inspect 

302 construction work for safety for the workmen. 

Q And does that include inspection of construc¬ 
tion jobs where there are scaffolds? A Yes, it does. 
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• • • • 

i Q Are yon familiar with scaffolding, scaffolds and the 
erection of scaffolds? A Yes. 

• • • • 

305 Q What did you see at the location of the acci¬ 
dent when yon got there? A I saw a section of 

plank hanging in a rope on an I-beam. 

• • • • 

, Q Will yon explain what yon mean, how it was hanging 
when yon saw it? A It had been lashed. It was hang¬ 
ing np and down. 

! Q What kind of plank was it? Can yon describe it a 
little better? I mean by that, what size? A It was 11% 
inches wide and 1% inches thick. 

Q 11% inches wide and five and what? A 1% in¬ 
ches thick. 

Q Was any scaffolding—was there a scaffold np 

306 at the place when yon got there? A No, there 
wasn’t. 

• • • • 

310 Q What do yon mean by safety factor of fonr? 

A Well, where a load is to be carried, say, they nse a 
scaffold to install heavy equipment that weighs tons, they 
have to figure on the safety factor of four, and yon have 
to have your scaffold built for that, but as a question of 
the usual scaffold or common scaffold, we go by the span 
of the planks and the size of the timbers. 

! Q And suppose a plank is 12 inches wide and 2 inches 
thick, what would be the safety factor of that? A Twelve 
feet. 

• • • • 

314 Q It turns here and runs down here. That was 
about 4 feet from a board, the board which we re¬ 
ferred to here as a long board, it is 18 feet long, and it 
had an overhang in it so that the span was 15 feet. It 
was resting upon this pipe and it was 1% inches thick 
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and lli/4 inches wide. These two—on this side resting on 
that pipe, and on this side it was tied by a rope and hang¬ 
ing. The rope was tied in turn around, lashed around the 
cross-beam, a cross-member in this fashion, so that it was 
tied above there a number of times. It was new rope. In 
fact, it was the rope which you saw when you went there. 
And this board was right over near the or next to the 
front of the elevator shaft. It was 4 feet between that 
board and the pipe over here, and there was a board' rest¬ 
ing on top of the board, two short boards resting on top 
of that pipe, and also resting on top of this board which 
I refer to as the long board, two boards around 8 or 10 
feet long, and they were overhanging, extending beyond 
both the pipe and this board. They were either approxi¬ 
mately 4 feet apart or 6 feet apart, and both boards, as I 
say, extended across and rested up on that. 

On top of those two boards was a piece of plywood ap¬ 
proximately 4 by 6 feet and % of an inch thick. 
315 Another board—no, I am wrong. 

Now, assuming those facts to be so, was that an 
unsafe or a safe scaffold ? A That is a violation of the 
safety standards. 

Q And would you say it was a safe or unsafe scaffold? 
A I would say it was unsafe. 

Q Why was it unsafe, sir? A The span on the long 
part is much more than 10 feet, and the additional tim¬ 
bers, planks going out add a weight to it, making it still 
greater. The span alone was entirely too great for a 2- 
inch plank. 

Q The fact that it was tied with a rope over here 
instead of resting upon some solid foundation, would that 
increase or decrease the safety of it? A That wouldn’t 
have any bearing on it. 

Q That is, it wouldn’t increase it—decrease the safety 
or increase it? A No, if anything, it would cushion it 
and probably not break as easily as if it was on some- 
think that had less give. 
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1 Q The fact that a scaffold rests upon two points, 
rather than being solid—temporarily secured to the two 
points, does that have any effect on its safety or unsafe 
condition as to the strength of the platform, the 

316 breaking or not? A No. * 

• • • • 

Cross Examination 

• • • • 

317 . Q Did you ever see such an arrangement of 
boards at this place where you were advised an 

accident had occurred before you were there? 

• • • • 

THE WITNESS: That one, I never saw that one. 

• • • • 

324 THE WITNESS: Your Honor, we have swing¬ 
ing scaffolds that are hanging in rope that are 

called swinging scaffolds. This one was hanging in rope, 
and yet we wouldn’t describe it as a swinging scaffold. 

• • • • 

Q This Regulation 430(b) provides as follows, does it: 

• • • • 

325 ‘‘Swinging scaffold shall mean a scaffold the 
platform of which is supported on two stirrups or 

hangers.” 

Is that it? A That is right. 

• • • • 

Q This was a suspended scaffold, rather than a swing¬ 
ing scaffold, wasn’t it? A Half suspended and half 
resting. 

• • • • 

Q Is there any such definition of that, a half-sus¬ 
pended and a half-swinging, in your regulations? A No. 
Q You are governed entirely by the regulations in 
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what you define a type of scaffold to be, aren’t 

326 you? Yes or no? A Yes. 

• • • • 

Q Do you not agree with me that a suspended scaf¬ 
fold is a scaffold the platform of which is suspended at 
more than two points on ropes or cables attached to scaf¬ 
fold measurements? You agree to that, don’t you? A 
That is a suspended scaffold. 

• • • • 

327 Q Well, let us see. Do you agree with this, 
this Regulation 111. • • • The ratio of the ultimate 

breaking strength of a material, structure or device to 
the safe or allowable working stress or load is known as 
a factor of safety; for instance, a factor of safety of 4 
means that the theoretic or calculated breaking stress is 
four times the stress produced by the maximum load in¬ 
tended or expected to be imposed. The safe load or 
allowable load for a structure or piece of equipment is 
based on some predetermined factor of safety. Thus a 
safe or allowable load based on a factor of safety of 4 
means a load not to exceed one-fourth of the ulti- 

328 mate or computed breaking load. 

That is correct, isn’t it? A Right. 

• • • * 

338 Matthew Edward Hope 

• • • • 

339 Direct Examination 

• • • • 

Your name is Edward Hope? A Matthew Edward 
Hope. - 

• • • • 

Q What is your employment? What kind of work do 
you do? A I am a steam fitter by trade. 

* • • • 
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340 Q Did you work on the West Central Heating 
Plant job at 28th and K, Northwest? A That is 
right. '*• 

Q And by whom were you employed at that time? 

1 A The Standard Engineering Company. 

Q Do you recall the time when Mr. Arthur, the elec¬ 
trician, was injured in September, 1947 while on that 
job? A Yes, I recall that date. 

Q Having in mind that day, how long before that 
happened had you been working on that job? A Oh, 
I would say about a couple of months, maybe, before that 
happened. 

• • • • 

i 341 Q And, now, who was the superintendent or 
foreman in charge of the job for the Standard En¬ 
gineering Company at that time? A Earl Collingsworth 
worked as the superintendent and the foreman, William 
Burgess. 

Q What did you call—what. did you call—what was 
Mr. Collingsworth referred to as on the job? What did 
! they call him? A Well, I would always call him the boss, 
we generally called him, or by the boss’ name. 

Q Use any name? A Well, we call him Earl if we 
know him well enough. 

Q What was Mr. Burgess referred to on the job, what 
i name? A I always referred to him as Bill, because I 
know him for a great many years. 

Q Was that the general way people on the job re¬ 
ferred to him? A That is right. The workmen 
342 referred to their bosses by their first name, if they 
know them. 

• • • • 

• • • Well, I have been on a scaffold up there, 
but whether it is that one or not, I don’t know. 


347 
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350 Q Now, before this accident happened, can you 
tell us in your best recollection whether you or any 

351 of the employees of the Standard Engineering Com¬ 
pany used the scaffold located where Mr.—and upon 

which Mr. Arthur was working! A Not to my recollec¬ 
tion. I don’t think we would be up on there at that time, 
but other workmen have used it They may have been 
elevator men, but I have noticed men on that 

• • • • 

Q Now, was there any practice or custom there on 
that West Central Heating Plant job where one contrac¬ 
tor’s employees would use another contractor’s scaffold 
or ladders! A Yes. 

Q What was the custom! Tell us what you know 
about it. A If there was a scaffold I could use already 
erected by any other contractor there no one is on, then 
I will get up and use it, same as any other mechanic, 
rather than have them tom down and build one them¬ 
selves. We all use each other’s scaffolds. Where the 
contractor is required to put them up, that is, the sub¬ 
contractor, every other man will use another man’s 

352 scaffold, being as it is up there in place. 

• • • • 

Q Did you ever construct on that West Central Heat¬ 

ing Plant job before this accident happened any scaf¬ 
folds which to your knowledge and to the knowledge of 
Mr. Earl were used by the electricians! 

353 THE WITNESS: Well, I don’t know whether 
they used them, I was transferred off the job. 

• • • • 

THE WITNESS: I put up the scaffold, as I 

354 told you, around up about 30 feet, where you had 
to do a lot of climbing in order to get it up, and 

it was put on pipe. There was only two of us putting 
that up in that open span. We had to weld the pipe to 
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the end of the beams, and get my plank up across this, 
this plank I told yon about 35 feet. Before I got away 
from there, when I got my hangers np, I asked Earl— 

• • • • 

THE WITNESS: I asked Earl if I would take the 
scaffold down and he said: 

“No, the electricians want to use it, therefore we are 
leaving it np for them, and they are going to take it 
down.” 

• • • • 

356 Q What were yon talking about? Where was 
the scaffold resting that yon talked about? A The 

one I just spoke about? 

Q Yes. A That was np near the top of the building. 

• • • • 

Q With respect to the use of any of the electrical 
workers ’ scaffolds or equipment, can you tell us what the 
practice was in that respect, as being used by, say, your 
employees, fellow-employees? 

• • • • 

THE WITNESS: Yes. Well, as far as using the elec¬ 
tricians’ scaffold, as I told you, we used anyone’s scaf¬ 
fold that is there where we have work to do, and they 
do the same with ours. 

• • • • 

% 

357 Q Can you tell us whether or not that was a 
general practice throughout the Heating Plant job 

you were working on? A That is the general practice 
on buildings. 

• • • • 

Q On this job, the West Central Heating Plant, can 
you tell us whether or not that was the practice there, 
to use each other’s scaffolds? A That was the practice, 
yes. 
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359 Alfonso Mario Basile 

• • • • 

Direct Examination 

• • • • 

360 Q And what kind of work do you do? A I am 
an apprentice electrician. 

Q When did you begin your apprenticeship as an elec¬ 
trician? A June, 1947. 

Q And on what job did you first work? A West 
Central Heating Plant 

Q Is that the one located at 28th and K Streets, North¬ 
west? A That is right. 

• • • • 

Q Having in mind this West Central Heating Plant 
job, did you know Mr. Arthur, the plaintiff, while you 
were working there? A Yes, I did. 

Q And what did you know him—what name did you 
call him by? A Joe. 

• • • • 

363 Q • • • Did you see a scaffold located in front of 
the elevator and on the side where the stairs were lo¬ 
cated in the basement before this accident? I mean on 
that day? A Yes, sir. 

• • • • 

364 Q Can you tell us how long, how wide the span 
was of the board which broke? A Well, it was ah 

18-foot board, and it was tied off on one end, I imagine 
about a foot or so, and the other end was laying over 
some pipe another couple of feet, so I would say the ac¬ 
tual span of the board wouldn’t be much more than 15 
feet. 

• • • • 

Q What size board was it? A It was a 2 by 12. 
Q 2 by 12? A Yes, sir. 
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Q Was it a finished or unfinished board? A Fin¬ 
ished. 

Q Did you ever measure that board after the accident 
happened, or were you ever present when it was 

365 measured? A Yes, I was. 

Q What measurement was it, if you recall? A 
Well, myself, I know the finished dimensions, but I mean— 
Q What were the dimensions, as well as you can re¬ 
call? A Well, a board 2 inches measures 1%, around 
that, when it is finished, and then it is 12 inches wide. 
That is a finished board. 

• • • • 

366 Q Did you ever see any other workmen work¬ 
ing on that scaffold except Mr. Arthur, the elec¬ 
trical workers, any other class but them? A Just elec¬ 
trical workers, that is all. 

• • • • 

367 Q Did you at any time while you were on that 
job work for any other journeymen? A Yes, I 

worked with all the men. 

Q Worked with all the men? How many journeymen 
electricians did you have on that job, approximately? A 
Well, we would have anywhere from, well, five, eight to 
fifteen. I think we even had more than fifteen men at one 
time. 

Q How many apprentices did you have on there? A 
Once we had either five or six apprentices at one time. 

• • • • 

368 Q How long had Mr. Arthur been working on 
that scaffold before the accident happened in that 

location, to your best recollection? A I would say it 
was at least a week, I know. 

Q During the time you were on that job, what was 
your knowledge, if any, of any custom or practice of one 
contractor’s workmen to use the scaffold erected by anoth- 
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er contractor, subcontractor? A Well, we always used 
any scaffold we could get on. That is about it 

Q Is that a practice, can you tell us, engaged in by 
other workmen? A Well, all of us, I mean in the build¬ 
ing trade, we just move off of one scaffold to another, 
regardless of who owns it We usually work with the 
plasterers. We have to do our work alongside them. 
They usually have it well covered with scaffolds, to do 
their work, so we get up on them. 

• • • • 

369 Q Now, this rope, I think you said something 
was tied with a rope. A Yes, sir. 

• • • • 

370 Q Will you describe how it was tied, the rope? 
A Well, I will start by first saying that the rope 

didn’t belong to us. 

Q No, I don’t want you to. Just limit it to my ques¬ 
tion, if you please. A That is part of it. I think that 
would be part of your question, if you will let me finish. 

• • • • 

THE WITNESS: It was a very long rope and we 

couldn’t cut it off, so all I could do was pass the rope 
down and the men that owned it didn’t want to cut it off, 
so I passed quite a large amount of footage, quite a 
large piece of rope down. Part of the rope remained 
upstairs, but we had so much rope down there, that we 
just lapped it under the board to the beam up above 
many times and then fastened it so that it was impossible 
to move it any way. 

BY MR. OFFUTT: 

Q Impossible for what, to move it any way? A This 
rope. That rope couldn’t even move. We had it tied, we 
had it tied against something and down from something 
else. In other words, the board we had tied couldn’t go 
anywhere. 

Q The board couldn’t move? A That is right We 
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had plenty of rope. It was looped over. In other 
371 words, we had the rope looped under the board 
from an overhead beam, and also we had the board 
lashed to the side of a column, which goes to show what 
I am driving at. I used a lot of rope when we tied that - 
thing up. I didn’t cut the man’s rope off, because it 
didn’t belong to us, or we would have cut it. 

Q Did you see the rope after the plank had broken? 

A I did. * 

Q What was the condition of the rope then? A The 
rope was still up there with part of the plank. 

Q What kind, was it a new or old rope? A' It was 
very new. 

Q After the accident happened, was the rope tom or 
damaged in any way? A No, sir. 

Q And with respect to the board you said when you 
tied it the board couldn’t move any way? A That is 
right. 

Q After it had broken, could the board move any way? 

A Not unless you would try to move the short piece of 
board pivoted on one end, you couldn’t move it 
Q I mean to where it was attached. A To where it 
was attached, it was still laying. 

i Q Did you see how they got the board down after¬ 
ward? A No, I didn’t see that 
1 372 Q Could the board turn over in any way? A 
No, sir. 

Q While it was tied, before it was broken? A It 
was impossible. 

• • • • 

374 Cross Examination 

BY MB. BUBNETT: 

• • • • 

376 Q The scaffold when you and Mr. Gorrell and 
Mr. Arthur first undertook to use it was in a dif- 
I ferent position than it was at the time that it collapsed, 
wasn’t it? A Yes, sir. 
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Q Now, when was it that yon started to nse this scaf¬ 
fold? I think yon said on direct examination it was at 
least a week before the accident, right? A Yes, sir. 

Q Now, at least a week before the accident, where was 
the scaffold when yon first started to nse it? 

• • • • 

377 THE WITNESS: Well, the end of the scaffold 
was protruding into the elevator shaft. 

• • • • 

Q The long board that was there on the day of the 
accident, was that board there, and was that the one that 
was in or on the elevator shaft? A Yes, sir. 

Q How far into the elevator shaft did that board ex¬ 
tend? A Well, it extended in far enongh that the eleva¬ 
tor men couldn’t raise the elevaator, so we had to move it. 

Q Yon have no idea as to the nnmber of feet? A One 
or two. 

• • • • 

378 Q Now, the elevator shaft was abont three to 
fonr feet away from the pipe? A We had pipe 

in front of ns, yes, and on the side. 

Q Perhaps I shonld identify this better. The pipe 
npon which the long board rested, shown here in this dia¬ 
gram, was that pipe three or fonr feet away from the wall 
of the elevator, or was it closer or was it farther away? 
A I wonld say three or fonr feet 

• • • • 

Q Now, the long board when yon first nsed the plat¬ 
form went from the pipe to the elevator shaft, is that 
correct? 

• • • • 

381 Q Then yon three, and if it was not three, bnt 
one or more of yon, please tell me, undertook to 
move this arrangement of boards, right? A Yes, sir. 
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Q Now, where did yon put the long board? • • • 

382 A Ass umin g that at this level was the top of the 
elevator, the I-beams, that onr board was resting 

on, the way the board was originally setting, it was set¬ 
ting in an angle between this column and inside the ele¬ 
vator shaft. We just pnshed it on ont of this elevator 
Ishaft, and it is a conple of feet or a foot and a half be¬ 
tween this colnmn and the elevator shaft, see, and we jnst 
tied this secnrely right in the middle against this concrete 
colnmn here. Like I say, it was lashed against 

383 the colnmn and from above on another colnmn. 
The rope was hanging down here. We lashed onr 

board. 

• • • • 

384 Q I think it was Mr. Gorrell that tied the long 
plank to whatever it was it was tied to? A Yes, 

sir, that is right 

• • • • 

385 Q The board was moved on the day of the acci¬ 
dent, wasn’t it? A No, sir. 

• • • • 

i Q And yon had been nsing this new arrangement, 
then, all day Friday and part of Monday? A I wouldn’t • 
say that, no. 

Q .A part of two days, then? A Yes. 

• • • • 

390 Q Well, the span of the long board was how 
long? A I think we said a little better than 15 

391 feet. I don’t know. 

• • • • 

392 Q The plank wasn’t on the elevator shaft, was 
it? A The end of the plank was. 

Q The long plank? A Yes. 

Q At the time of the accident? A No. 

Q That is what I am asking yon about A Well, we 
had it tied off. That is what I meant to say. 




Q All right At the time of the accident were you 
at the end of the long plank by the column or wherever 
it was tied off or were yon on the end of the long plank 
where the pipe was! A I was on the end of the long 
plank resting on the I-beam, myself I am talking abont 
I had one foot on the I-beam and my other foot was on 
the plank right at the end. 

Q And Mr. Arthur was walking toward yon? A To¬ 
ward Gorrell, yes, and I. 

Q Where was Gorrell standing, alongside of yon? A 
No, Gorrell was ont on the plywood section of the scaf¬ 
fold loosening the bolts under a piece of iron, angle iron. 


393 Q When Mr. Arthur started walking towards 
yon, did yon remain there or had yon already got¬ 
ten over to the I-beam before he started walking toward 
yon? A Well, I knew he was coming up. I just got on 
the I-beam. I was on that end of the scaffold. 

Q Why? A The scaffold had a little spring in it. 

Q And yon didn’t want to stay there while he was on 
it, did yon? A No, sir. 

Q Yon were afraid it would break? A I don’t know 
abont breaking, but I was afraid. 

Q Yon weren’t going to take any chances on it? A 
That is right 

Q And Mr. Gorrell at the time just before the acci¬ 
dent was loosening the bolts, is that correct? A Yes, 


Q And when Mr. Arthur got abont half way across 
the plank, the plank broke, didn’t it, the long plank? A 
What I call half way across and where he actually was 
was right where the plywood was, the scaffold part of 
the plywood section of the plank. That is when it 
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416 Eugene Vernon QorreU 

• • • • • 

Direct Examination 

417 Q Will you state your full name? A Eugene 
Vernon Gorrell. 

• • • • 

419 Q What is the highest number they had that 
you can recall during that time? A When I was 
there they didn’t have but we four. They had about 20 
on there—the most they had on there when I was there 
was eight. 

• • • • 

422 Q Yes. Now how long had you been working on 
that scaffolding before the accident happened? A 

I would say a month, maybe a month and a half. 

• • • • 

Q Now, how long had you been on the scaffolding 
where the acceident happened—how long had Mr. Arthur 
been working there and you and the apprentice? A Prior 
to the accident? 

Q Before the accident happened. A About a week. 

• • • • 

423 Q Do you know what the ceiling height was 
from the floor level, how high was the ceiling? A 

I believe it was fifteen foot I am not sure now, it 
might have been a little more. 

• • • • 

424 Q Now, had the steamfitters been doing any 
work in that location before you and Mr. Arthur 

came there at this staging? A Oh, yes, they were work¬ 
ing up there at the same time—not the tim* this scaf¬ 
folding fell, but we had to pass them in order to get over 
to the scaffold. 



Q What do yon meant A There was a scaffolding 
already np, yon know, and this pipe lay np there. They 
were still working there and we had to go around 
425 them to get over to where we were working, they 
were still working np there at the time. 

Q By the way, who pnt that scaffolding np, do yon 
knowt A The Standard Engineering pnt it np. 

Q Did yon see them pnt it up? A Yes, I did. 


426 Q Will yon describe that scaffolding for ns, Mr. 

Gorrellt A Well, it was composed of two by two, 
I would say approximately around 20 foot long on one 
end, and on the other end there was two other—1 would 
say 2 by 6’s resting on the same pipe, I would say about 
20-foot long, 2 by 12% and a plywood platform on top 
about—I would say 4 by 6*s laying on top of two boards, 
one resting on a 20-foot plank. 

Q Where were the long boards resting? A It was 
running directly in front of the elevator shaft 
Q And with respect to the elevator shaft was it run¬ 
ning parallel to it or at an angle to it? A Parallel to it 


427 Q How far from the floor was the scaffolding? 
A I would judge around 12 feet 
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Q Do yon know who owned the long boards? 

• • • • 

430 THE WITNESS: It did belong to the Standard 
Engineering because it was marked with their color. 

• • • • 

432 Q By the way, do yon know what span the large 

boards had the two rested upon? A I believe I 
did measure that. 

Q How much was that? A That was around 15 feet. 

• • • • 

441 Q Now when the Standard Engineering people 
were working upon it and when you first began to 
work upon it where was it resting, on the other side or 
on the opposite side to where it was resting on the pipe, 
speaking now of the long board. A The long board when 
they were resting on it was sticking in the elevator shaft, 
the elevator man had to remove it out of the way so they 
could raise the elevator up, so I think it was Mr. Basile 
and myself a week or so before the accident moved the 
board out of there and tied it securely to the beam, to 
the column of the beam, whatever it was supporting the 
elevator shaft 

Q Now, how far was the board moved by you and Mr. 
Basile? A Not over three foot I would say. 

Q Now that— A Just moved to the beam. 

• • • • 

443 Q Now, when the Standard Engineering people 
were working on it prior to the time you began to 
work there, where were they working on the scaffold? 
A On the plywood and on the plank, too; they were 
working on the pipe there. The pipe went around over 
and it would cover a greater distance tnan the plywood 
did. 

Q Now when you moved this board from the corner or 
from the elevator shaft where you say it was projecting 
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over towards the beam, what kind of a beam are you re¬ 
ferring to, do you know what kind of a beam it was! A 
It was an I-beam. 

Q When you say an I-beam do you mean—-what 

444 kind of a beam do you mean? A Well, the col¬ 
umn, the I-beam is what ties into the column. 

Q I see, and with respect to where the beam tied into 
the column where did you attach the board, the long 
board? A Well, I would say about two or three feet 
under the beam, wrapped the rope around the beam and 
tied it to the column about four feet below the bottom. 

• • • • 

445 Q Now when you started to work—when you 
first began to work on the platform or scaffolding, 

rather, that you say the Standard Engineering Company 
erected, and were working on there, will you tell us, sir, 
whether any of the Standard Engineering men were still 
working there when you first got down to the basement? 
A Yes, they were. 

• • • • 

446 Q When Mr. Arthur and you had reached the 
point where you got down to the basement and run¬ 
ning these conduits and before you began to work on the 
scaffolding which had been erected there by the Standard 
Engineering Company and was in the same position where 
they had placed it, what happened before you began to use 
the scaffolding? 

• • • • 

449 THE WITNESS: Mr. Burgess was standing 
there that day we got up on the scaffolding so Mr. 
Arthur had asked him if it was all right for us to use 
the scaffolding because we had to work up there and Bill, 
said, “Certainly, go ahead,” so we went up there to work, 
and I guess we were on the scaffolding there where it 
came down at the stairs over to the elevator for about a 
month or maybe a month and a half on that line until the 
accident happened. 
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• • • • 

Q Now did any of the other men continue working 
there after yon did? A Oh, yes, they were working np 
there. 

Q On the same scaffolding? A On the same scaf¬ 
folding, this scaffolding went all through the pipes that 
we was laying up in there. 

450 Q Did Bill himself do any work around there 
to your observation? A Other than supervise, 

that is all he did. 

Q How frequently was he around there? A Oh, all 
the time. 

• • .• • 

Q Did you see Mr. Earl around there after you began 
working on this scaffolding? A Oh, yes. 

Q About how often would you see him around there? 
i A Well, every day I would see him, maybe twice a day. 

Q Can you tell us whether or not he saw you anytime 
j you were working up there? A I imagine he did, be¬ 
cause the men that worked up there, if he was look- 

451 mg after the men he would certainly see us. 

•' • • • 

A 453 Q By the way, do you know whether there was 

at that time any—just answer yes or not, of course 
i —do you know whether there was any custom in that 
particular construction business at the time of this acci¬ 
dent for one subcontractor to use the scaffolding of anoth¬ 
er subcontractor he had to do work at the same locality? 
A Yes, sir, there was. 

Q Was that practice—how long has that practice con¬ 
tinued in the District of Columbia, did you know? A 
Since I have been in the building business it continued. 

Q Was that practice engaged in at the time of this 
accident or before this accident at the West Central Heat¬ 
ing Plant job? A Yes, it was. 

454 Q To your knowledge did any employees of the 
Standard Engineering Company, the defendant in 



this case, use any of that equipment! A Yes, they used 
all of the equipment we had. 

Q What equipment, can you tell us that! A We had 
some ladders and some sort of metal scaffolding, I don’t 
know whether they used that, but I do know definitely 
they used our two big extension ladders. 


Q Was there any method by which you could identify 
the various subcontractors’ equipment and tools, such as 
scaffolding! A They used paint or something like that 
to identify their equipment. 

Q Was that on this job at the West Central 

455 Heating Plant! A Yes. 

Q Now I am down to where if you will tell us 
about, explain where you were and then tell us what hap¬ 
pened, use your own words in describing it, on the day 
Mr. Arthur was injured. A On the day Mr. Arthur was 
injured we were putting on angle irons underneath this 
pipe, we had gotten quite a few of them up, this being 
early in the morning, I think we had about 20 racks. ! 
There are three tiers of this pipe that day, and there are 1 
angle irons under each of them, and we had put two tiers i 
on all of them and we came back to put the bottom tier 
on, the bottom angle iron to hold the pipe up by hooking 
through screw nuts. We just leveled the pipe up at the j 
time the board broke. 

Q Where were you located on the platform! A I 
was in front of Joe and I would say in front of the ele¬ 
vator and Joe was closer to the pipe there where it made 
the turn to go around theelevator, the big pipe, the pipe 
resting on the steam pipe. 

Q Keep your voice up so that the reporter can hear j 
you. A All right And Joe was working in front of 
me on the platform at the time It broke, the board seemed 
to break right about the edge where he was stand- 

456 ing, Joe fell down and landed on his back and he 
seemed to hit this plywood because I was standing 
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on more of the plywood than Joe was. The plywood sup¬ 
ported me, I was not hurt Joe was—it hurt me a little 
but it was not enough to fool with, I don’t think. 

Q Now all the time that you used the scaffolding and 
the time that you observed the Standard Engineering 
Company employees using it prior to the time you used it, 
was there anything that you observed or noticed about it 
which made you think it was unsafe? A No. 

Q When you began using it could you see the board 
under the platform—when I say that I mean where the 
platform extended across these two boards could you see 
the long board underneath that? A No, not where the 
platform—not where the plywood covered it. 

Q Where was the board with respect to the platform, 
was it on the platform or on beyond the platform, or on 
the side? A Over beyond the large pipe on this end. 

• • • • 

Q Now before the pipe bent around? A Where it 
was tied off at the beam. 

457 Q Now, how did you tie that rope—tied that 
under the board that you had moved from the ele¬ 
vator shaft over toward th.e beam, I believe you said? A 
Well, I tied it where the scaffold pitched around the beam 
and I know I put at least three or four hitches around 
the beam and then tied it with the same rope around 
the column to keep it from swinging out. It was secured 
very good. 

Q Was there any way that the board could be turned 
over after you tied it? A No, sir. 

Q And after the board broke can you tell us whether 
or not the piece which was tied was still up or whether 
it came dow^? A Oh, yes, that was still han g in g up 
there. 

0 How was it tied at the point where it was tied, 
was it still loose or was it secure? A No, it was still 
secure. 



Q What kind of rope was it? Was it new, old or 
worn? A It was good rope, about an inch thick. 

Q Where did you get that rope? A I believe I got 
it from the elevator man. 

Q About how long before the accident happened; had 
it been a month or more or less? A Will you say that 
again? 

458 Q How long before the accident happened when 
Mr. Arthur was hurt had the board been moved 

from the elevator over to where you had ited it? A 
Well, I would say a week. It was over five days, I am 
quite sure. 

Q Did you work on it during that time? A Yes, I 
had been working on it steady for about two weeks then. 

Q How was it as to span after you moved it from the 
place where it was resting in the elevator shaft over to 
where you had it How long—how much was the loop? 
A The loop I tied? 

Q Tied. A It was the same as it was before because 
when I tied it off I didn’t increase the span any more. 
It was resting on the beam instead of the elevator when 
I pulled it out and tied it to support the beam above the 
board it was the same span, I didn’t increase the span 
or decrease it at alL 

Q I believe you said that was a 15-foot span? A Yes. 
Q As to any moving of the scaffolding, could it move 
sideways? A No, it was pretty stable, I mean it went 
up and down a little, but you could step on the 

459 scaffolding and it didn’t sway back and forth at all. 

Q When you say it went up and down a little 
as you stood on it— A It would spring if you stepped 
on it, it would spring down a little but not much. 

Q Now you were talking about— A The sag of the 
big board. 

Q The sag of the big board? A That is right 
Q Where it was secured, as you said, and where it 
was lashed and tied as you said to the column of the 
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I-beam, as you said, it could not move at that place 
where it was tied— 

THE COURT: Answer the question. 

A No. _ 

BY MR. OFFUTT: 

Q By the way, do you know how long the piece was 
that was remaining tied up there after the accident hap¬ 
pened? A Well, it was quite awhile, I would say two 
weeks. 

Q What was the length of the piece of board that was 
left there tied up? A I would say 11, 12 or 13, feet 
Q How long was the piece of board that broke off, I 
mean on the other side? A About six feet, maybe 
460 eight-foot, they had to have it cut off in order to 
get the ambulance in when they took Joe out They 
had to saw a portion of the board off. 

• • • • 

469 Cross Examination 

• • • • 

471 Q Did Mr. Arthur ask Mr. Burgess if he could 
use the platform? A If it was all right for us to 
use it and Mr. Burgess said, “Yes.” 

Q Now it was the practice or custom to use each 
other’s platform? A Pipe? 

• • • • 

Q Patforms? A Yes. 

• • • • 

Q What was the occasion to ask Mr. Burgess then? 
A Because there was some steamfitters up there and we 
wanted to know if we would be in their way working up 
there. 

• • • • 

I 482 Q And then you moved this large board about 
six feet from the position where it was, right? A 

Yes. 



485 Q Now this long board that you say at one end 
the pipe ran north and south, how was that moved 
by yon? Did yon just lift it np and move itf A That 
is right 

Q Yon and Mr. Arthnrf A Mr. Basile. 

Q Mr. Basile. Where was Mr. Arthur? A I don’t 
know where he was on that day, but I know he wasn’t 
there when we moved it 

Q Yon took hold of the end of the plank and pushed 
it away from the pipe north and south, to lift is upi, 
didn’t you? A Yes—I think I did. 

Q He held it while you tied it? A Mr. Basile. 


492 MR OFFUTT: If the Court please, I offer the 
section of the Safety Standards as set up by the 
Industrial Safety Board, Section 10— 

MR OFFUTT: Section 11, paragraph 410 and 
494 411 and B. Apparently 111 was A. That is what 

I missed, and then B under the same section, C, D 


MB. OFFUTT: A,B,CandD. 


MR OFFUTT: Then on page 28, Section 4, A, B, D 
and E, and then 401, A—your Honor, I made a mistake. 
THE COUBT: 401 C? 

MB. OFFUTT: Yes, capital O. 

I am trying to eliminate some of these things. Section 
402 A, that is all, your Honor. 


THE COUBT: The Court took a brief recess 
so as to enable you to find any cases directly in 
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point on this subject The Court believes that it must 
look to the Public Law 271 and resulting Safety Stand¬ 
ards to determine to whom they are applicable, and the 
Court reviewing Section 106-A and B, as well as other 
sections, including Section 13 in its entirety and Section 
14 and Section 15, which appear to establish—that is the 
latter sections, 13, 14 and 15, the liability existing 
518 between an employer and employee—may I point 
out to counsel that, as they realize, the Court is 
bound by what is in the law and the Court reverts to Sec¬ 
tion 4 of Public Law 271 which I have heretofore cited, 
which authorizes the board to issue such rules and regu¬ 
lations as it may deem advisable for the purpose of pro¬ 
tecting or safeguarding the lives or health of employees 
covered by this title. Public Law 271 does not define 
employee, although it does define employer, a safe place, 
and employment. These Safety Standards before the 
Court contain a definition of employee as meaning a per¬ 
son rendering service to an employer for compensation. 
Under the terms of this definition the Court rules that 
the Safety Standards as cited by plaintiff’s counsel for 
submission to the jury become immaterial, because the 
relationship of employer-employee does not exist between 
this plaintiff and this defendant as outlined in the safety 
standards, and the Court must therefore sustain the de¬ 
fendant’s objection to the enumerated sections. 

• • • • 

528 Joseph I. Craeger 

• • • • 

Direct Examination 

• • • • 

Q What is your full name? A Joseph L Craeger. 



Q What is your employment, where do yon work? A 
I am president and assistant business manager of Local 
Union No. 26, Electrical Workers. 


529 Q How long have yon been an electrician? A 
Practically all of my life. 

Q How long have yon been working at the electrical 
business as an electrician in the District of Columbia? 
A Practically all of my life. 

Q Are you familier with the customs and prac- 

530 tices of the building trades in the District of Co¬ 
lumbia in construction work? A I would say so. 

Q Have you worked on construction jobs and are you 
familiar with the operation of construction jobs? A I 
am. 

Q Now, having in mind this question I am going to 
ask you, I would like to ask you if you know of any such 
custom as this, if a subcontractor on a construction job 
had erected a scaffolding at a location on that job and 
the employees of another subcontractor come along and 
engaged in work at the same location requiring the use of 
the scaffolding is it the custom—first, tell us whether or 
not there is a custom, for one subcontractor to use the 
scaffolding of another subcontractor on construction jobs 
in the District of Columbia—just answer that yes or no 
if you can. A Generally speaking, I would say yes. 

Q Now, having in mind the West Central Heating 
Plant, can you tell us whether or not in 1947 did that 
custom prevail at that plant in the District of Columbia? 

MR. BURNETT: I object. This witness, as I under¬ 
stand it, says he was not on that job at the heating plant; 
how can he tell if he was not on the job? 

MR. OFFUTT: I understand that to be so. 


Q Having in mind the trade practices and this 
custom that prevails, to your knowledge does that 
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prevail—can yon tell us whether it is—strike that. Tell 
ns how long that custom has prevailed. A Which cus¬ 
tom? 

Q The custom you referred to in respect to contractors 
using each other’s scaffoldings on construction jobs. A 
As far back as my recollection goes. 

Q And it has never been discontinued up to the pres¬ 
ent time? A Not to my knowledge. 

Q Are you in close touch with the building industry? 
A I am. 

• • • • 

THE COURT: You have not asked the witness wheth¬ 
er he visited this job. 

• • • • 

535 Q All right Can you tell us whether the oper¬ 
ation of the job when you were visiting there you 

observed the various craftsmen at work? 

MR. BURNETT: I object. 

THE COURT: With reference to what? 

BY MR. OFFUTT: 

Q With reference to the basement, would there be one 
craftsman working at one time and the other craftsman 
stop and wait, or would they keep working at one 

536 time; just how was it being worked? 

• • • • 

THE WITNESS : That would be pretty hard to state. 
I mean from the comparatively short length of time I was 
putting in on that one particular operation I would hardly 
be qualified to state just how they would coincide. 

• • • • 

538 MR. BURNETT: If the Court please, before 

the witness proceeds, in view of the testjjnony of 
the last witness with respect to his lack of knowledge of 
the particular operation about which we are concerned, I 
will move to strike the testimony as to the usage and cus¬ 
tom of the building trades. 
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539 THE COURT: I will deny the motion to strike. 

Frank John O'Connor 

• • • • 

Direct Examination 

• • • • 

Q State your foil name, please. A Frank John 
O’Connor. 

Q Are yon connected with the Washington Building 
Trades Council? A Well, I have been a delegate and 
officer there since 1943. 

540 Q What is the Washington Building Trades 
Council, what is it comprised of? A Well, we 

have 19 affiliated local unions in this area. I am execu¬ 
tive secretary having to do with the business agents for 
the various locals—did I say building crafts—building 
unions—I meant to say crafts. 

Q Crafts. A And about 28 local unions at this time 
and approximately 34 business agents. 

Q And can you tell us what those crafts comprise, I 
mean what type of work? 

• • • • 

541 THE WITNESS: At this time every local union 
in the building industry in the Washington area is 
affiliated with our Council with the exception of the 
carpenters. 

BY MR. OFFUTT: 

Q Does that include steamfitters and electricians? A 
Steamfitters, plumbers, electricians, sheet metal workers 
on down the line with the exception of carpenters. 

Q Were the steamfitters, electricians, plumbers and 
the like building trades affiliated with the Washington 
Building Trades Council in September, 1947? A Yes, 
that is true. 
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• • • • 

542 Q Are yon familiar with the scaffolding and 
scaffolds as they are used on building operations 

in the District of Columbia, and construction jobs spe¬ 
cifically f 

MB. BUBNETT: I object I submit we have to 
limit ourselves to the type of scaffold which we have 
here, the practice, usage and custom with respect tc 
that scaffolding, and not with scaffolding generally. 

THE COUBT: Objection overruled. 

• • • • 

THE WITNESS: Yes, I feel like I am very familiar 

with scaffolding. 

• • • • 

4 

Q Now do you know, Mr. O’Connor, whether there 
is any custom prevailing in the District of Columbia— 
I am referring specifically now to 1947, with refer- 

543 ence to one contractor or subcontractor using the 
scaffolds of another subcontractor on his construc¬ 
tion job? A It has been done ever since I can re¬ 
member. 

Q Now I ask you this specific question, in your 
knowledge of construction work and customs as you have 
just referred to, if a steamfitter was working in the 
basement near an elevator and has occasion to have a 
scaffolding up and doing some work on a steam pipe 
or doing some work up at the plant with this scaffold, 
and the electrical subcontractor’s employees, electrical 
workers, came along and they had to do some work in 
the same location requiring the use of a scaffolding to 
get to it at the same time, would they tear down the 
scaffolding or take down the scaffolding of the steamfitter 
and then the electrical worker put up another scaffolding, 
or do they use the scaffolding that is there? A Well, it 
is an impractical thing— 
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Q Do they do it to your knowledge? A Yes, they 
do it. 

Q What do they do? A They climb up on the scaf¬ 
folding that is there and do what they have to do and 
climb down again. 

Q Is that the general practice, is that the usual way 
it is done? 

• • • • 

544 THE WITNESS: Yes, it is done. 

• • • • 

Q Now, with reference to your Washington Building 

Trades Council and the work that you do, do you have 
occasions at times to go to building operations in and 
around the District of Columbia? A That is a neces¬ 
sary part of my job. 

Q And was that true in 1947? A No, that was not 
true in 1947. I have been in the job I am in now since 
February, 1948. 

• • • • 

545 Cross Examination 

• • • • 

546 Q As I understood your testimony it was to 
the effect that when a scaffolding was erected by 

one company the employees of another company would 
not tear the scaffolding down if they wanted to work in 
the same place, right? A Yes, that is right. 

Q They would use the scaffolding? A That is right. 
Q And they would use the scaffolding as it was then 
constructed, right? A If it was to their advantage I 
would say yes. 

Q But as the scaffolding was constructed they would 
use it? A Yes, I believe that is true. 
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549 BY MB. BUBNETT: 

Q About 8 by 10 feet long and two short planks 
up across the pipe to the end board, and over these 
two short boards was an 8 by 4 piece of material that I 
spoke of a few moments ago. Now that platform was laid 
out by the employees of one company. Was it the prac¬ 
tice and usage of employees of other companies to come 
along and pick up that long plank and move it away 
from where it was, and instead of having it on the super¬ 
structure to tie it to a beam and use it for their pur¬ 
poses there? A I would say yes. 

MB. BUBNETT: That is all. 

• • • • 

i Redirect Examination 

• • • • 

554 MB. BUBNETT: I ask the jury be instructed 
to disregard counsel’s summation. 

THE COUBT: The jury will disregard the summa- 
E tion which Mr. Qffutt made preliminary to asking his 
i question to which the Court sustained the objection. 

• • • • • 

MB. BUBNETT: I make my same motion with respect 
to the testimony as to the usage and custom of building 
in the District of Columbia. 

THE COUBT: Objection overruled. 

• • • • • 

I 557 John H. Arthur 

• • • • 

Direct Examination 

• • • • 

Q Mr. Arthur, when you testified the other day you 
mentioned the name of a man called Bill and at that 
time I didn’t have his first name, who talked to you at 
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the time you desired to use the scaffold, and you didn’t 
know his name other than “BilL” 

Will you tell us today what you recall, if you can now 
identify the man that you referred to as Bill? A Why, 
yes. 

558 Q Who was he? A Bill Burgess. 

• • • • 

Q Will you tell us now the conversation you had with 
Mr. Burgess, whom you referred to as Bill before you 
started to us the scaffold? 

• • • • 

MB. BUBNETT: Before his answer I object to it on 
the ground that I objected to it before, this witness can¬ 
not say that this man, Bill Burgess, was acting within 
the scope of his employment, so whatever state- 
560 ment he may have made was not binding on the 
corporation. 

THE COUBT: Objection overruled. 

• • «r • 

THE WITNESS: He said that we could use this 
scaffold because there was no use erecting another scaf¬ 
fold, we could use that scaffold. 

• • • • 

Cross Examination 

• • • • 

Q Did you testify this way in your deposition of April 
1,1949, page 52, at the bottom: 

“Did anybody working for the Engineering Company 
see you on that scaffold and tell you to use it as long as 
you wanted? 

“A No. 

“Q Did they ever tell you you could go on it at all? 

“A No.” 
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561 Did you so testify or not! A I don’t under¬ 
stand the first part of it, Mr. Burnett. 

Q “Did anybody working for the Engineering Com¬ 
pany see you on that scaffold and tell you to use it as 
long as you wanted?” 

And you answered: 

“No.” 

The next question: 

“Did they ever tell you you could go on it at all?” 

And you answered: 

“No.” 

Did you so testify? 

• • • • 

THE WITNESS: I believe I did. 

• • • • 

Redirect Examination 

• • • • 

566 THE COURT: What do you want to offer, Mr. 

Offutt? 

MR. OFFUTT: The section of the building code of 
•the District of Columbia which is known as Chapter 3, 
undeT “Precautions and safeguards,” which is Section 
302, headed “Scaffolding heights, derricks, and so forth.” 

• • • • 

573 THE COURT: I don’t think they would either. 

It says “secure the safety of persons working 
thereon”, so I think the liability that this places upon 
the erector of the scaffold is that it shall be of sufficient 
strength and properly secured to insure the safety of the 
persons that the erector of the scaffold contemplates put¬ 
ting on there under the circumstances, and since that lia¬ 
bility is fixed to the persons that employer places there¬ 
on, I will rule that this regulation is not material in so 
far as the facts in this case are concerned. I will sus¬ 
tain your objection, for the purpose of the record. 
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• • • • 

574 MR. BURNETT: If the Court please, at this 
time I move .the Court to direct a verdict for the 
defendant on the ground that there has been no evidence 
sufficient to take this case to the jury. There is no need 
of my going into a long recital as to the situation that 
existed here, but the nub of the case is, was the plaintiff 
an invitee or was he a licensee. 

• • • • 

576 THE COURT: At the most he was a licensee 
to whom the defendant owed what duty? 

MR. BURNETT: To refrain from wilfully causing him 
harm. He was a permissive invitee, assuming the most 
favorable aspect as, of course, we must to the testimony. 
Assuming that Mr. Burgess said to him, “You may use 
this scaffold,** he had to use the scaffold as it was in the 
position that they say it was. He may, or he would—I 
would say that he would conceivably have a stronger case 
than the evidence as now developed, namely, that he 
didn’t use the scaffold even as Mr. Burgess permitted 
him to use it He moved the scaffold, he took the boards 
which supported the scaffold, the main support, he took 
them off of the superstructure and secured—now he said 
he tied them securely, and I cannot quarrel with that, I 
cannot assume that he did not tie them securely, but the 
fact is that they moved the scaffolding and that they took 
this board and moved it about three feet and tied it onto 
a cross beam or an I-beam, or whatever it may have been 
tied to. 

This casts the burden upon the plaintiff and his fellow- 
employees of assuming any liability for the safety of that 
scaffold when they moved it, the plaintiff moved it, and 
he was a man in charge, and he moved it under his direc¬ 
tion or will, he was there at the time of the act and that 
was the act of the plaintiff in this case. 

577 Assuming that I have overstated my proposition, 
notwithstanding his fellow-employee moved the 
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plank and that puts an entirely different aspect npon this 
licensee proposition, when the platform was moved, grant¬ 
ing that a license had been granted for the removal of 
the platform, would necessarily infer that the license was 
implicitly or impliedly withdrawn because the man was 
not given permission to take the platform and move it. 
At the most he was given permission to take the plat¬ 
form and use it as it was, he is not then in the position 
even of a permissive licensee, he is in the position of a 
bare licensee; he took it as he found it and whether he 
be a bare licensee or a permissive licensee, the duty Test¬ 
ing upon us is one to refrain from wilfully harming him. 

• • • • 

Now there is no evidence in this case that the platform 
or scaffolding was unsafe in the position that it was be¬ 
fore the plaintiff moved it, so we must assume and we can 
only conclude that it was in a safe condition. 

Now after they moved it what effect did that have upon 
its safety? 

• • • • • 

578 Bather than a mutual benefit it was a detriment 
to the Standard Engineering Company when Foley 

579 Company employees changed the position of the 
scaffold. We gave them no permission to take the 

scaffold and move it 

• • • • 

There is no evidence that the Standard Engineering 
Company had any work to do in the area in which the 
scaffold was moved, so what benefit was it to the Standard 
Engineering Company? I submit none whatsoever. 

• • • • 

580 I submit there is nothing in the record to show 
that there is any sort of benefit flowing, and we 

must go one step further and we must say that this mu¬ 
tual benefit is one that they both enjoy, not in equal de¬ 
gree, of course, but such a one as they mutually and com- 
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monly have. Where is the common benefit? It must be a 
common benefit to be a mutual benefit. That benefit 
flowed solely to the Foley Company. We had no interest 
in the scaffold, we didn’t say, “Move it,” we didn’t say, 
“Take it down,” we didn’t say, “We want the scaffold 
to remain there so that we can use it in the future,” “We 
want you to tie this scaffold in the situation in which you 
did tie it because it will benefit us in the future.” 

Oh, no, there is no benefit, let alone a mutual benefit, 
a common benefit, however slight that benefit is, it must 
be common, it must be mutual, it must flow from one to 
the other, and there is no such flowing in this case. 

• • • • 

581 Now these men have testified that they knew that 
the span which was safe for them upon which to 

work was eight feet. Eight feet, they say, was the span, 
that is the testimony of the plaintiff, and he is bound by 
it Now what do they do? Do they have an eight-foot 
span? No, they take our plank and make a 15-foot span 
which they knew was unsafe, and we have charged this 
plaintiff with contributory negligence, and if he got on 
the scaffold and used it for a week, as he says he did, 
and he knew that the eight foot was a safe span and that 
more than eight foot was an unsafe span, he is guilty of 
contributory negligence as a matter of law. He cannot 
use this thing for a week and know that it is unsafe as he 
did know, and then say, “Well, I knew it was unsafe but 
I got on it, but nevertheless the Standard Engineering 
Company could have had a guard there to keep me off of 
it.” I submit that is the substance of this case. 

• • • • 

582 We are not insurers. It is not our duty to keep 
this man off the scaffold. It is our duty solely, if 

we put the scaffold there, not to cause him wilful harm. 
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597 Now then usage and custom—I still claim to be 
right upon this situation, whether there was such 
usage and custom or whether there was no such usage 
and custom, it had no bearing upon the liability of the 
defendant of this case. 

Now, in the light of those circumstances and viewing 
the evidence most favorably for the plaintiff, I submit to 
the Court that it will be bound to direct a verdict for the 
defendant. 

• • • • 

601 The Court has already indicated that he had dili¬ 
gently studied all the cases presenting somewhat 

s imil ar questions to the one before the Court at this time. 
I think it is unnecessary for the Court to point out to 
counsel that there are very very few cases in which the 
facts are parallel with the facts in this case. I have been 
unable to find anything in the reported cases, any case 
in which the legal question is directly raised as to the 
right of a co-subcontractor to an employee of another sub¬ 
contractor. Not one case of this kind. Counsel for the 
defendant has cited two or three cases involving rela¬ 
tionships between subcontractors and their employees. 
There is some discussion of the rights of contractors to 
subcontractors. 

From the general principles reported in the cases—I 
must say there is no case in the District of Columbia 
which serves in any appreciable measure as a guide to the 
Court in ruling upon the present motion. From all the 
evidence in the case and giving to the evidence the most 
favorable interpretation which it is possible for the Court 
to do, the Court observes that there is considerable dis¬ 
crepancy in the evidence and without attempting to com¬ 
ment on its credibility—these people, after all, are testi¬ 
fying about something that happened three years or so 
ago, that is beside the point, I will say that the 

602 Court is not passing on the credibility of the wit¬ 
nesses, but assuming everyone has testified to the 
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best of his knowledge and made a full presentation of the 
facts upon which the Court must place the most favorable 
possible interpretation, without going into a lengthy dis¬ 
sertation, the Court is of the opinion that the plaintiff 
has failed to establish a case against the defendant. 

The Court believes that the plaintiff was in the legal 
status of a licensee, and that the liability of the defend¬ 
ant to a licensee was to refrain from wilful or wanton 
conduct, which is interpreted in the Federal authorities 
as not—as any act of active negligence as distinguished 
from passive negligence. The Court construes the posi¬ 
tion of the plaintiff not to be an implied invitee, in which 
event the defendants would be liable only for a condition 
known to the defendant and not known to the plaintiff. 
The Court does not find that situation in the evidence 
before the Court but believes under the reported cases 
and points that the plaintiff’s status is that of a licensee. 
The text books point out that no more is a license to be 
implied upon one who enters upon the premises of another 
for his own convenience, and therefore the text books 
point out that where the plaintiff had a choice as to 
whether the advantage to be gained by him is sufficient 
to justify the incurring of a risk, thereby he assumes 
the condition as of the time he enters upon the 
603 premises. Therefore, of course, the defendant 
would be liable only for any act of negligence ac¬ 
tively committed by him, after the utilization of the prem¬ 
ises, namely in this case the scaffold, by the defendant 
Under the conditions which the Court interprets the 
evidence as well as the law in this case, the Court must 
direct a verdict in favor of the defendant. 

• • • • 

605 I must say to you that when confronted with a 
question of this kind the Court is placed in a diffi¬ 
cult situation as a humanitarian matter, because obviously 
Mr. Arthur had a terrible fall, obviously he had a very 
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painful experience as was manifest by the testimony yes¬ 
terday relative to all the sedatives and the other things 
that were given to him. I say quite frankly if I had gone 
through what he had gone through, I would not have been 
able to try a case of this kind. 
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COUNTER-STATEMENT OF THE CASE 

The appellant, hereinafter called the plaintiff, has over¬ 
stated his case. The unvarnished facts will disclose that 
he had no claim against the appellee, hereinafter called 
the defendant. 

The claim in this case was that plaintiff, an electrician, 
was an employee of H. B. Foley Company, electrical con¬ 
tractors. Foley Company and the defendant were sub¬ 
contractors on the West Central Heating Plant, located 
at 29th and K Streets, N. W., in this District. The de¬ 
fendant was the plumbing and steam fitting contractor. 
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Plaintiff alleged that while working for Foley Company, 
the defendant provided and maintained a scaffold, which 
plaintiff and other workmen on the job were permitted to - 

use; that while plaintiff was using said scaffold, it broke, 
due to the negligence of defendant, and plaintiff was in¬ 
jured. (App. 2-3). 

At the close of plaintiff’s case, the court directed a 
verdict for the defendant, and plaintiff appealed. 

It appears from the evidence that the defendant owned 
a 12" x 2" board or plank about 18 feet long. That 
board and two other 12" x 2" boards, 8 to 10 feet long 
(App. 26), and a plywood board 4 by 6 feet (App. 14) 
were used to construct a platform or scaffold. Owner¬ 
ship of the three latter boards was not proved. 

However, there was evidence tending to prove that “a 
month or two” before plaintiff was injured (App. 14), 
the defendant had originally constructed a scaffold (App. 

18) or platform (App. 20), about 15 feet above the floor . 

level (App. 21) using those four boards for that purpose. 

(App. 14, 26, 68). The evidence disclosed that, as con¬ 
structed by the defendant, the 18 foot board “rested” 
on a 12" steam pipe (which pipe defendant had installed) 
and the unfinished superstructure of an elevator shaft 
(erected by a third subcontractor). (App. 22-3, 48, 49). 

Two ends of the shorter 12" x 2" boards were “laid on * 

the pipe” and the other two ends “were laid on the large 
plank, and then the plywood platform was laid on top of 
that.” (App. 15, 48). 

The evidence further showed that the defendants em¬ 
ployees had and had not constructed the scaffold, (App. 1 

18, 53, 34) had and had not used that scaffold to work 
upon (App. 26, 52, 34, 43, 46); that there was and there 
was not a custom or usage among all of the employees of 
the different subcontractors on the job to use the scaffold 
erected by any subcontractor. (App. 16, 28, 56, 60, 63, 66, 

33); and that defendant had and had not permitted plain¬ 
tiff to use that scaffold (App. 69, 70). 
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However, that original scaffold was changed and a new 
and different one was constructed by the plaintiff and his 
co-employees of Foley Company, because one of the 8 to 
10 foot 12" x 2" boards of that original platform or scaf¬ 
fold “extended out into the elevator shaft” (App. 25, 
26, 49), and an employee of the elevator company asked 
that that board be moved (App. 22) “so he could take 
the elevator up.” (App. 23, 25, 54). Thereupon, the 
plaintiff and two of his co-employees of Foley Company 
moved the four loose boards (App. 22, 25, 49, 50, 54). 
The 18-foot board was moved about 6 feet, (App. 60), so 
that one end of it then rested “on the pipe and at the 
other end it was tied off • • • against the I-beam with a 
big rope,” (App. 17, 18, 30, 31, 48, 58), by Gorrell, one 
of the co-employees of plaintiff. (App. 58). .The rope 
belonged to the elevator company (App. 59). 

Theretofore, the boards were loose. As pointed out, 
they “rested” or were “laid” on the steam pipe, the 
elevator superstructure and on each other. None was 
tied to anything. 

The uncontraverted evidence was that the scaffold from 
which plaintiff fell was so constructed by plaintiff and 
his co-employees. It consisted of the 18 foot board, one 
end of which was tied to an I-beam and one end laid on 
the steam pipe. That pipe made a right angle turn neai 
the place where the end of the 18 foot board was laid 
upon it. That board rested on the part of the pipe run¬ 
ning east and west and ran parallel to that part of the 
pipe running south. The two 8 to 10 foot 12" x 2" 
boards were laid across the pipe and the 18 foot board 
and the plywood board was laid on the two shorter 
boards, (App. 64), thus making a “platform” on which 
plaintiff could work (App. 20). The platform was reached 
by walking on the 18 foot board. (App. 51). 

The plaintiff and his co-employees used the new scaf¬ 
fold from “a part of two days” (App. 50) to “a week 
or so” before the accident (App. 25, 46). Basile, a co- 


employee of plaintiff “was afraid” of the condition of 
the scaffold (App. 51). Gorrell, another co-employee of 
plaintiff, was working on the scaffold ‘ ‘just before the 
accident” with the witness Basile. Plaintiff “started 
walking” towards Basile on the long board malting the 
15 foot span. Basile, who “knew he was coming” got off 
the long board and “got on the I-beam” because he 
“didn’t want to stay there while he (plaintiff) was on” 
the span. Basile was “afraid”, Plaintiff got “half way 
across” the 15-foot span “when it” (the long board) 
“broke”. (App. 51). 

The plaintiff offered no evidence indicating that the 
board which broke was defective. 

The evidence offered by plaintiff to prove the proximate 
cause of the breaking of the board was that it broke 
because of the weight of plaintiff and Gorrell on the 15- 
foot span. (App. 31, 37, 39). “The man’s (plaintiff’s) 
weight on a plank spanned for the distance it appears 
there” (15 feet or more) “would be too great for the 
carrying strength of that plank.” (App. 31, 37). Usual¬ 
ly 12" x 2" “boards” were laid “double.” A single 
board was never used. “About 8 feet” span would be 
the limit for safety (App. 30, 37). The witness Leuritzen, 
an inspector for the Safety Standards Board of the 
District of Columbia, who was qualified as an expert wit¬ 
ness by plaintiff, testified that the scaffold as constructed 
by plaintiff and his co-employees was in “violation of 
the safety standards” of this District, and “was unsafe”; 
that “the span on the long part is much more than 10 
feet, and the additional timbers, planks” (the two 8 to 10 
feet boards and the plywood board) “going out add a 
weight to it, making it still greater. The span alone was 
entirely too great for a 2-inch plank.” (App. 39). 

The plaintiff did not offer any evidence that the de¬ 
fendant knew or had notice of the re-arrangement and 
tying-off of its once loose boards by plaintiff and his 
co-employees of Foley Company. 





Moreover, the evidence farther discloses that the new 
arrangement of the boards by the employees of Foley 
Company could hardly be called a scaffold. Ashford, 
plaintiff ’s superintendent on the job, inspected the place 
where plaintiff fell immediately after the accident. In re¬ 
sponse to questions bv plaintiff’s counsel he testified 
(App. 29): 

A. There was no scaffold located where Mr. Ar¬ 
thur was hurt. There was scaffolding material. 

Q. Yes. "What did you mean when you said there 
was no scaffold located there before he was hurt! 

A. Well, loose planks on piping or beams are not 
my interpretation of scaffolding. 

It also appears from the evidence that if plaintiff 
wanted to work above the floor level at any time, his em¬ 
ployer had ladders and materials on the job for him to 
erect scaffolds. (App. 24, 28, 29). At one time plaintiff 
was working on 12-foot A ladders with boards between 
the ladders, in the same area where he was hurt (App. 
32). 

The theory of plaintiff’s case was that the defendant 
had constructed a defective scaffold, which plaintiff used 
because (1) defendant permitted him so to do and (2} 
it was the usage and custom on the job for the employees 
of all subcontractors to use any scaffold constructed by 
any subcontractor on the job. Plaintiff contended that 
because defendant should have expected plaintiff to come 
upon the scaffold, defendant should have constructed a 
safe scaffold,—a safe place for plaintiff to work. 

However, the evidence fell far short of proving such a 
case. It clearly showed that plaintiff and his co-employees 
constructed the scaffold; that that new scaffold was un- 
safe and that plaintiff fell and was injured because of 
his own negligence and the negligence of his co-employees. 


I 




SUMMARY OF ARGUMENT 


. When the plaintiff and his co-employees moved the 
ldose hoards and tied one of them to an I-beam, the 
^situation” was “the same as it would have been had 
tSey repaired the scaffold or constructed a new one.” 
Collins v. John W. Danfortti Co., 36 App. D. C. 592, 595. 

' Where an employee has the duty to erect or assumes 
the duty of erecting a scaffold in order to perform his 
work and such employee erects a defective scaffold, which 
collapses and injures him, solely because of such defec¬ 
tive construction, there is no liability on the one furnish¬ 
ing materials for the scaffold, if such materials are of 
“good quality. ” Collins v. John W. Danforth Co., 36 
App. D. C. 592, 593, 595; Thompson-Starrett Co. v. Wil¬ 
son, 39 App. D. C. 211, 218; Spates v. Wells Bros., 43 
App. D. C. 555, 560; National Fireproofing Co. v. Crutch- 
ley, 44 App. D. C. 271, 274, cert den., 241 U. S. 664, 60 
L. Ed. 1228, 36 S. Ct. 549. 

V Even if defendant had constructed the scaffold for its 
employees to use for work at a given place, defendant 
could not have anticipated that plaintiff would move the 
loose boards and tie one of them to an I-beam in such a 
fashion as to create a hazard. “If it could not have been 
reasonably anticipated that any such use would have 
been made of. the scaffold, an invitation to make such 
use will not be implied.’ 1 . Pettyjohn <& Sons v. Basham , 
126 Va. 72, 82, 100 S. E. 813, 38 A. L. R. 391, 397. 

-There was no duty on the defendant to guard the 
loose boards and keep plaintiff from using them to con¬ 
struct a scaffold. Branan v. Wimsalt, 54 App. D. G. 
374,380. - 

*' . . 

Even if -plaintiff proved a usage and custom of all 

employees of different contractors on the construction 
work to use the scaffold of defendant, the plaintiff was a 



mere licensee %iA''iiio>f An. invitee; -'‘BfUmer ▼. Lentz, 293 

Ky. 406,409,169 S. W. 2d 4. 

* ^ » * ' - 
. . 'V n g* & /;• KSf :■ : « - •. 

.. There, was no common interest .between plaintiff, and 
defendant or a mutual advantage existing between them 
for .plaintiff to move -the platform . or scaffold ..and. to 
er-ect a new one, The object, : of such moving by plaintiff, 
was for the sole benefit of plaintiff. He was, therefore, 
a licensee. Beimett v. Louisville & N. R. Co., 102 IT. S. 
577,584,26 L. Ed. 235. '* " : v .v - < 

Plaintiff failed to prove that defendant was guilty of 
any active negligence. Even if defendant was guilty of 
passive negligence, it is still- not liable to a licensee. 
Plaintiff, a licensee, assumed the risk of collapse of the 
scaffold. . Radio Cab. Co. v. Houser, 76 App. D. C. 35, 36, 
128 F. 2nd 604; Brarum v. Wimsatt, 54 App. D. C. 374, 
377, 380, 278 F. 833. 


ARGUMENT 


The argument will follow the form of division adopted 
by the appellant However, appellee regards Part HI 
hereof as determinative of this case. .• < • v, . 






The plaintiff relies on McGlone v. Angus, Inc., 248 
N. y. 107, 161 N. E. 469. That : case is not in point 
because the evidence in that case clearly established that 
the defendant, “Angus Co., had placed boards over the 
iron beams forming'a scaffold.” (248 N.- Y. 198)..The 
plaintiff and his co-employees did not ■construct the scaf¬ 
fold as they did in the Case at bar.' Moreover, the opin- 
ion in the McGlone case is far less persuasive than the 
opinion in either Bratuner v. Leutz, 293 Ky. 406, 169 
S: W. 2d 4, or Pettyjohn & Sims V. Basham, 126 Vsl 72, 
i00 S: E. 813, 38 A. L. R. 391. " Tt 7 ' / ****** r ' 

> *' * — ^• • r • • -r • .w» > , : ^ r ** • - 
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In Braimer v. Leutz, 293 Ky. 406, 169 S. W. 2d 4, the 
court denied recovery to a plaintiff in a situation sub¬ 
stantially similar to that of the plaintiff in this case. 
The court held that, notwithstanding the usage and cus¬ 
tom of employees of one contractor to use the scaffold of 
another contractor, the plaintiff could not recover. The 
opinion rested on the conclusion that the plaintiff was a 
licensee and, as such, was not entitled to recover. As to 
the usage and custom proved, the court said, (293 Ky. 
409): 

• • • the only effect that could be given to it if 
alleged and proved would be the granting of a license 
to the licensee to occupy and temporarily appro¬ 
priate the place where he was • • *. 

P. 410: 

* • • There is no contention in this case that de¬ 
fendant either expressly or constructively invited 
plaintiff to occupy the scaffold on the occasion he 
was injured, and the urged custom of plaintiff’s at¬ 
torney did not, as we have seen, contribute towards 
altering or converting the relationship of licensor 
and licensee into that of invitor and invitee. 

f 

In Pettyjohn & Sons v. Basham, 126 Va. 72, 100 S. E. 
813, 38 A. L. R. 391, the plaintiff, an employee of a sub¬ 
contractor, used a scaffold of the general contractor to 
reach the roof of a building under construction. The 
scaffold was improperly constructed and collapsed when 
used by the plaintiff. The court held that there was in¬ 
sufficient evidence to show a usage or custom of the em¬ 
ployees of different contractors to use the scaffold erected 
by the defendant, that plaintiff was a licensee and that 
there was another and safe access to the roof. Conse¬ 
quently, the plaintiff was denied relief. 

However, the opinion did state the grounds upon which 
the plaintiff could have been considered an invitee of the 
defendant. At 126 Va. 82, we find: 




• • • In order for the plaintiff to occupy the, po¬ 
sition of invitee, it must appear that theuse (of the 
scaffold) was not . merely convenient, hut reasonably 
necessary for the work to be done. If it could not 
have been reasonably anticipated that any such use 
would have been made of the scaffold, an invitation 
to make such use will not be implied. Mere conve¬ 
nience is not invitation. 

The “reasonable convenience” rule (Appellant’s Brief, 
p. 10) as stated in 2 Shearman <& Redfield on Negligence 
(Rev. Ed.) p. 683, sec. 274, which plaintiff states was 
followed in the McGlone case, does not support plaintiff’s 
argument. Those authors predicate that rule on the 
condition, that the “ contractor has erected • • • a scaffold 
or platform” or “the scaffold was erected by another 
subcontractor. ” (Underlining supplied). 

In the case at bar, even though the defendant had con¬ 
structed the original scaffold, there was no duty on it to 
guard against the remote and doubtful danger of the 
plaintiff and his co-employees moving the original scaf¬ 
fold and constructing a new one which was clearly unsafe. 

But, irrespective of whether or not the defendant con¬ 
structed the original scaffold, the plaintiff proved be¬ 
yond any doubt that he and his co-employees moved the 
scaffold and so placed and tied the sustaining board 
thereof that when plaintiff and his co-employees walked 
upon it, it broke. That board was not defective. The 
only conclusion to be reached as to the reason for the 
board to break was the excessive weight placed upon the 
span of 15 or more feet by the plaintiff. That was the 
only evidence in the case to prove the cause of the 
break of the board and the collapse of the scaffold. 

Since plaintiff and his oo-employees moved the scaffold 
and constructed a new one without the knowledge or 
consent of the defendant, the plaintiff was a licensee. 
Plaintiff in his brief, p. 12, quotes from Bennett v. Louis¬ 
ville & N. R. Go., 102 U. S. 577, 584, 26 L. Ed. 235 : 
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• # • invitation is inferred where there is a com¬ 

mon interest or mntual advantage, while a license is 
inferred where the object is a mere pleasure or ben¬ 
efit to the person using it.* • ' : 

Under that rule and the facts of this case, the plain¬ 
tiff was a licensee. The plaintiff proved that before the 
plaintiff started to use the scaffold, the defendant had 
finished with it and one of the defendants employees 
started to take it down, but defendant’s foreman said, 
(App. 44): 

No, the electricians want to use it, therefore we 
are leaving it up for them, and they are going to 
take it down. 

There was no common interest between, or mutual ad¬ 
vantage to, the plaintiff and defendant. The platform or 
scaffold, consisting of four loose boards, could have been 
“taken down” by a push of the foot It was allowed to 
stand because “the electricians want to use it.” The 
scaffold was allowed to remain for the “mere pleasure 
or benefit to the person using it, 99 , namely, the plaintiff. 
Pettyjohn <£ Sons v. Basham, 126 Va. 82. 

Thus, the plaintiff was a licensee. "Whatever the law 
as to licensees may be in other jurisdictions, the law in 
this jurisdiction is clear. In Brananv. Wimsatt, 54 App. 
D. C. 374, 377, (278 F. 833), this Court said: 

• • • Licensees enter upon the premises of another 
for their own interest, convenience, or gratification, 
and at least assume the risk of unconcealed dangers 
which are natural to the place and which can be 
avoided by proper care. (Citing cases). 

His Court said also that the owner of property owes 
licensees (54 App. D. C. 380): • 

i - •*, ... 


* SEE: Bag by v. BarUm, (C. C. A. 5) 1S1 F. 2d 887, 889, where 
that rule is discussed. 



, ■ no duty except that of not exposing them 

to hidden, dangers or other perils which could not 
be avoided by exercising the care which existing and 
apparent conditions demanded. . 

•In Radio Cab v. Houser, 76 App. D. C; 35, 36, 128 F. 
2d 604, 605, this court re-asserted those principles in 
these words: 

• • • the occupier’s freedom from liability to II- 

- censees exists only when his negligence is passive 
or, as is sometimes said, is the negligence of omis¬ 
sion. If he is shown to be guilty of active negligence, 
as it is generally called, as the result of which any 
injury occurs to a licensee, he is liable for the dam¬ 
ages sustained. His freedom from liability arises 
when the injuries are caused by reason of the unsafe 
condition of the premises, as to. which the licensee 
takes the risk, where, on the contrary, the injury re¬ 
sults from the negligent act of the occupier or his 
servants, the immunity disappears and the liability 
of the occupier is the same to a licensee as to an 
• invitee* 

*« • . . 

In the case at bar there was a total lack of evidence of 

“active negligence” on the part of the defendant. It 
owned one board of a four-board platform or, scaffold. 
That board was not defective. Plaintiff and his co-em- 
ployees used the one board to make a scaffold which, was 
necessary for their work. The weight of plaintiff and 
the other three boards caused the one board to break, 
thus injuring the plaintiff. The defendant, in this case, 
was not even guilty of “passive negligence.” \ 

' As the Court pointed out in the Brcman case (54 App. 
D. C. 380), the defendant was hot bound to hire guards 
to prevent the plaintiff and his co-employees from mov¬ 
ing the long board and placing it in sudi a position as 
to make it unsafe for plaintiff and his co-employees to 
wQrkuponit 

i s • • * * ' 

And, as also pointed out in the Pettyjohn case, (126 VA 
82) “If it could not have been reasonably anticipated 
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that any snch use would have been made of the scaffold, 
an invitation to make such use will not be implied. Mere 
convenience is not invitation/ 7 

n 

There being no evidence of negligence on the part of 
the defendant, the question whether plaintiff was an in¬ 
vitee or a licensee was not a question for the jury in 
this case. Before this case could be submitted to the 
jury to decide whether plaintiff was an invitee or a li¬ 
censee, it was first necessary that ‘‘negligence * • • be 
affirmatively established 7 ’ by the plaintiff. Spates v. 
Wells, 43 App. D. C. 555, 559. Otherwise, the question 
of invitee or licensee was purely academic. 

m 

Plaintiff, under this heading, cites and quotes many 
cases from other jurisdictions in an endeavor to per¬ 
suade this court that the trial court should have sub¬ 
mitted this case to the jury on the theory that the de¬ 
fendant “furnished an appliance for the use 77 of the 
plaintiff, which the defendant had “erected 77 and “main- 

tained. 77 

First, there was no evidence that defendant “erected 77 
the scaffold which collapsed. The evidence was that 
plaintiff and his co-employees, alone, erected it. 

Second, the defendant did not “maintain 77 the scaffold. 
The word “maintain 77 as used by plaintiff must mean, 
“to hold or keep in any particular state or condition, es¬ 
pecially in a state of efficiency or validity. 77 (Webster’s 
New International Dictionary). The plaintiff did not 
permit the defendant to “keep 77 the scaffold “in any 
particular condition, especially in a state of efficiency 77 . 
He and his co-employees deliberately moved the scaffold, 
and upon their own volition, rigged-up a scaffold which 
proved to be unsafe. Therefore, the question of who 


IS 


originally erected the scaffold is of no consequence what¬ 
soever. 

A review of the decisions, of foreign jurisdictions in 
order to determine the question of liability based upon 
the theory that defendant ‘ ‘ furnished an appliance for 
the use”' of the plaintiff is useless, because this court 
has consistently determined that question against the 
plaintiff. ■ 

Where an employee is told to do some work which 
calls for the erection of a scaffold by him and he then 
erects the scaffold, but due to the negligent and defective 
erection of the scaffold by him, the employee is injured, 
there can be no recovery by the employee, unless it be 
proved that the materials furnished for the scaffold were 
either insufficient,, not of good quality, or that the em¬ 
ployer committed some personal wrong. Collins v. John 
W. Danforth Co. t 36 App. D. C. 592. 

That rule in the Collins case was laid down to govern 
liability between master and servant, at common law, but, 
if plaintiff be correct in his contention, as to the purport 
of the McGlone case and the “reasonable convenience” 
rule (Appellant’s Brief, p. 10) then there can be no dis¬ 
tinction of the law of the CoUvns case. Also, at pp. 18, 
19 of Appellant’s Brief, he asserts that the Industrial 
Safety Act (Secs. 36-431 and 36-438 y D. C. Code, 1940, 
Supp.), as interpreted by the Courts, placed this de¬ 
fendant in the identical category as a master, at common 
law; that is, in a position where the defendant was re¬ 
quired to furnish the plaintiff with a safe place to work. 

Also, in order for the plaintiff to get to the jury on 
the “appliance furnished” theory, (Appellant’s Brief, p. 
16 et seq.) the defendant would have to be placed in the 
same legal category as the master of the plaintiff, at 
common law; that is, with a duty to furnish a safe ap¬ 
pliance. 
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The - facts in the Collins caset are quite similar to the 
facts, iof; this-case. There, the plaintiff had been, working 
on:'the: old United States Patent Office building for sev¬ 
eral.’, weeks prior to the accident This court stated the 
facts : as follows, (36 App.. JXi C. 593) 



• In. the east corridor a scaffold had been 
constructed- by one of the steam fitters, named Cos¬ 
grove, (an employee of defendant) for use by him 
and Ins associates in adjusting pipes and in passing 
from one .side of the corridor to the other. Cos¬ 
grove, before completing the work at this point, was 
sent to another part of the city. The scaffold was 
allowed to remain, but the planks on top, forming 
the runway,. were all removed by the steamfitters 


but one. 


Some three or four days after Cosgrove left, the 
foreman in charge directed plaintiff, with others, to 
v .' complete the work in the east corridor. Among other 
things, pipes had to be conveyed from one side of 
: * the corridor to the other, and, for this purpose, the 
scaffold was used. While "passing a heavy pipe 
across, the plaintiff was standing upon the single 
plank left on the scaffold, which broke, and he fell 
a distance of about 15 feet to the floor, sustaining 
the injuries complained of in this action. 

• • • When all of the evidence had been intro¬ 
duced, the court, on motion of counsel for defendant, 
: - instructed the jury to return a verdict for defendant. 

‘ ,In t^e case at bar, plaintiff had to do some work 15 
feet above the floor level. He testified that he first used 
a scaffold constructed by the defendant in performing 
that work; that he was permitted to use it and that by 
custom and usage he had a right to use it. 

However, after using that scaffold for some time, the 
elevator contractor ordered him to move it because it ohr 
structed the raising and testing of the elevator. Plain¬ 
tiff and his co-employees of the Foley Company then 
undertook *to move the scaffold. r In so doing, they moved 
theMS-foot;board about 6 feet, ; took a rope belonging to 

I • c **n r >“ f' *. ! * T . ’ r . j* . . ^i 


I 
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the elevator contractor/:wound it' around: one end of that 
board and tied it to an I-beam, the other end of the' IS 
foot board was laid on a steam pipe. The steam pipe 
made a right angle turn near the place where oneend^of 
the 18-foot board was laid. Thus; the 18-foot boards was 
alsor parallel to a part of the steam pipe. Consequently, 
the plaintiff and his co-employees laid the 8tol0. feet 
12" x 2" boards across the 18 foot board and the steam 
pipe. The plywood board was then laid across the two 
shorter boards, making a platform on which the plaintiff 
could work. That platform was reached by walking on 
the 18-foot board. 

Thereby, a new and different scaffold was constructed 
by plaintiff and his co-employees. . r " 

When plaintiff and his co-employees thus constructed 
a new and different scaffold, this conclusionis inescapable 
—either it was their duty to construe the new and dif¬ 
ferent scaffold in order to perform their work,- or they 
assumed that duty. • ‘ r . . . . . : 

• •• . ■ - j ■ 

•. In either event, it is an established fact that, plaintiff 
and his co-employees thus created a span of 15 feet or 
more which was unsafe. . . V 

The plaintiff and his co-employees used that.-new and 
different scaffold for a period of two days to a week,or 
so, until the day of the accident, when the 18-foot board 
broke, solely because of the weight of defendant, his co- 
employee. and the added weight of the two - shorter hoards 
and the plywood board.' 


•ri % 


U 1*1.1 


... v'lMi., 
1 


. ..Since it appears that the 18 foot board .was not defec¬ 
tive, this . case, falls squarely within the rpling of ‘the 
Collins case, where this Court, said, (36 App. D. C. 595) : 

The liability of defendant - 'depends, upon .whether 
or not it performed its full duty.,in furnishing the 
steam fitters, and thein assistants sufficient materials 
of good quality with which to erect the scaffold. 




■yr. 
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*. Since it -was a part of the duty of Ihe steam fitters 
to erect their own scaffolding, the dnty of the em- 
... ployer ended with the furnishing of good and suffi¬ 
cient material for that purpose. It is not material 
that the scaffold had been constructed by Cosgrove, 
a fellow servant, some days before plaintiff was as- 
• signed to work in that portion of the building. When 
plaintiff and his associates elected to use the scaf¬ 
fold Cosgrove had left, they waived the privilege 
they had of constructing a new one, or of strength¬ 
ening this one from the materials furnished. The sit¬ 
uation, therefore, is the same as it would have been 
had they repaired the scaffold or constructed a new 
one, and this accident had resulted from a defect 
therein. 

It is well settled by the great weight of authority 
that where it is a part of the duty of the servant to 
furnish the appliances necessary to successfully carry 
out his work, and the duty devolves upon the master 
of furnishing the materials from which the appli¬ 
ances are to be constructed, if the master furnishes 
sufficient material of good quality, and the servant is 
injured through the negligent and defective con¬ 
struction of the appliances, in the absence of the 
commission of some personal wrong by the master, 
negligence cannot be imputed to him, and he cannot 
be held liable for the injury. Chambers v. American 
Tin Plate Co., 64 C. C. A. 129, 129 Fed. 561; Kimmer 
' - v. Weber, 151 N. Y. 417, 56 Am. St. Rep. 630, 45 
N. E. 860; Amour v. Hahn, 111 U. S. 313, 28 L. ed. 
440, 4 Sup. Ct. Rep. 433 ; Conner v. Pioneer Fire 
Proof Constr. Co., 29 Fed. 629; Noble v. C. Crane <& 
Co., 94 C. C. A. 423, 169 Fed. 55; McCone v. Galla¬ 
gher, 16 App. Div. 272, 44 N. Y. Supp. 697; Ross v. 
Walker, 139 Pa. 42, 23 Am. St Rep. 160, 21 AtL 157, 
159; O f Connor v. Rich, 164 Mass. 560, 49 Am. St 
Rep. 483,42 FT. E. 111. 

The >eourt then pointed out that the scaffold (36 App. 
D.C.597): 

• • • was constructed by Cosgrove and adopted 
by p laintiff and his associates without any direction 
on the part of defendant The evidence shows that 
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the work, and it was the duty of the workmen to con¬ 
struct their own appliances, and they assumed that 
responsibility in the construction of the scaffold, if 
the foreman was guilty of negligence in giving direc¬ 
tions in connection with the use of the scaffold, 
whereby plaintiff was of necessity required to use 
the structure, and the injury resulted from its use, 
it was attributable to the foreman. It would be, in 
that event, not the negligence of defendant, but of 
a fellow servant, that caused the injury. 

The obligation imposed upon the master to furnish 
his servants with a reasonably safe place in which 
to work, and supply them with proper and safe 
appliances, does not enter into this case. The scaf¬ 
fold was neither a part of the place nor an appliance 
furnished by defendant The accident was not due 
to the unsafe condition of the place, nor to an in¬ 
sufficient amount of good material, nor to defendant’s 
failure to supply all the appliances which it was 
obliged to furnish. The fault lay wholly with plain¬ 
tiff and his fellows in erecting, in the performance 
of. their duties, a perfectly safe appliance, which, 
through their negligence, was permitted to become 
unsafe, and for the condition of which defendant was 
in no way responsible. 

In ThempsonrStarrett Co. v. Wilson, 39 App. D. C. 211, 
this court re-asserted the doctrine laid down in the Col¬ 
lins Case, but distinguished the former case from the 
Collins Case by pointing out that the liability of the 
employer was different where the employer undertook to 
furnish the scaffold or to superintend its erection. (39 
App. D. C. 218): 

• • • But a different rule (i. e., one of liability) 
applies if the employer himself undertakes to fur- 
. nish such scaffolding or superintendent its erection. 

In the case at bar, there was no evidence that the de¬ 
fendant either undertook to furnish any scaffolding for 
the use of plaintiff or that the defendant superintended 
the erection of the scaffold which collapsed. To the 
contrary, it was proved that the employees of different 
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contractors on the job were not to nse each other’s 
“scaffold planks” (App. 28), and that plaintiff and Ms 
co-employees constructed the scaffold in such an unsafe 
manner that it broke. 

In Spates v. Wells Bros., 43 App. D. C. 555, 559, tMs 
court cites the Collins Case with approval and in uphold¬ 
ing a judgment entered upon a verdict directed by the 
trial court in favor of the defendant-employer and against 
the plaintiff ^employee, this Court pointed out in dear 
and unmistakable words, p. 560: 

Negligence must be affirmatively established by the 
employee. Thompsoiv-Starrett Co. v. Warren, 38 
App. D. C. 310, 318; Patton v. Texas & P. R. Co., 179 
U. S. 650, 663, 45 L. Ed. 361, 364, 21 Sup. Ct. Rep. 
275. {Italics supplied). 

The Collins Case was again cited and followed by this 
Court in National Fireproofing Co. v. Crutchley, 44 App. 
D. C. 271, 274, cert. den. 241 U. S. 664, 60 L. Ed. 1228, 
36 S. Ct. 549, where a judgment for plaintiff was re¬ 
versed and the Court held that a verdict should have 
been directed for the defendant. See also: Cooper v. 
Penn Bridge Co., 47 App. D. C. 467, 472, L. R. A. 1918 
D. 1138. 

Thus, it is clear that this Court is definitely committed 
to the doctrine announced in the Collins Case. Conse¬ 
quently, where, as here, it appears that an employee has 
constructed a scaffold in a negligent and defective man¬ 
ner, causing the scaffold to collapse and injure him, he 
cannot recover. 


The trial court did not commit error in excluding the 
safety standards or building regulations. Those regula¬ 
tions could conceivably apply to a case where a de¬ 
fendant had erected or constructed a scaffold. But, 
where it appears that (1) a scaffold was constructed by 
the plaintiff and his co-employees and was not constructed 


by the defendant, and (2) the scaffold was caused to 
collapse by reason of the plaintiff and his co-employee 
adding their weight to the stress already npon one board 
of the scaffold,—then the admission of the regulations 
in evidence would not have been of any help or benefit 
to the plaintiff. 

V 

Bearing in mind that plaintiff proved (1) that de¬ 
fendant did and did not construct the scaffold, (2) that 
it was and was not a custom and usage of the sub¬ 
contractors on the job to use each other’s scaffolds, (3) 
that the defendants employees had and had not used 
the scaffold, and (4) that defendant had and had not per¬ 
mitted plaintiff so use the scaffold—we call the Court’s 
attention to Kelly Furniture Co. v. W. R. E. Co., 64 
App. D. C. 215, 217, 76 F. 2d 985, where this court 
said: 

* * When a plaintiff produces evidence that 
is consistent with an hypothesis that the defendant 
is not negligent and also with one that he is, his 
proof tends to establish neither.” Ewing v. Goodal 
(C. C.) 76 F. 442,444. 

CONCLUSION 

The trial court had no alternative other than to direct 
a verdict for the defendant. This judgment should be 
affirmed. 

Respectfully submitted, 

Chables W. Abth, 

John H. Burnett, 

Attorneys for Appellee. 
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PETITION FOR REHEARING 

Comes now the appellant, by his attorney, and peti¬ 
tions the Court for a rehearing of the decision and judg¬ 
ment rendered herein on October 25, 1951, for reargu¬ 
ment of the appeal and for reversal of the judgment, 
for the following reasons: 

• 4 - v. 

Whether appellant was a licensee or an invitee was a 
matter to be determined by the jury under proper in¬ 
structions from the court It could not be determined 
by the court as a matter of law that he was a licensee 
without performing the function of the jury under the 
Seventh Amendment to the Constitution of the United 
States. Moreover, the holding pf the Court (page 4 of 
the opinion) that appellee occupied a superior position 
with regard to the scaffold, being the owner of it, from 
which the Court derives the conclusion that appellee was 
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a licensor of appellant in regard to that scaffold evaluates 
the evidence, which it is the jury’s function to do. Fur¬ 
thermore, the Court evaluates the evidence in a light un¬ 
favorable to appellant although it could be viewed in a 
contrary light and with permissible inferences could sup¬ 
port a finding there was a common interest or mutual 
advantage in the reciprocal use of equipment owned by 
appellee and appellant’s employer as well as from the 
agreement to remove the scaffolding by the electrical 
subcontractor after the work was finished, thus saving 
the expense of removing by appellee. Obviously, so far 
as the consideration is concerned, the expense of re¬ 
moval would amount to the same as the payment of 
such sum directly to the appellee. 

It is not for the Court to attempt to weigh the con¬ 
sideration for the use of the scaffold or to substitute its 
views as to the sufficiency thereof for that of the parties, 
or even the view a jury may have of such sufficiency. 
The parties evidently considered the consideration to be 
sufficient and this is binding on the Court. Lawrence v. 
McCahnont, et al., 2 Howard 426, 11 L ed 326; Clay v. 
Chesapeake & Potomac Telephone Co., (decided Aug. 8, 
1950) _ U. S. App. D. C., 184 F. 2d 995. 

Moreover, the opinion of the Court seems to overlook 
the principle laid down by the Supreme Court in the 
Beimett case referred to on page 3 of the opinion that 
invitation is inferred where there is either a common 
interest or a mutual advantage. From this is seems the 
Court considered the evidence concerning reciprocal use 
of equipment to relate only to custom. Common interest 
again is a matter which the jury should determine under 
proper instructions from the Court. It is to be remem¬ 
bered this was construction work being performed by the 
general contractor, which alone from the evidence in this 
case, as well as from common knowledge aside from the 
evidence, occupies a “superior” position in regard to the 
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performance of the work as between itself and subcon¬ 
tractors or among the subcontractors themselves. It is 
common knowledge and is a part of the evidence in this 
case which the Conrt has considered to relate only to 
custom that a number of trades have to perform their 
work at the same time in the same place. Plumbing sub¬ 
contractors, heating subcontractors and electricians lay 
their pipes and conduit in the same general area. This 
is a matter of common knowledge also. To say that a 
subcontractor could prevent another subcontractor who 
has an equal right to work in the same area from per¬ 
forming his work or that he could refuse to permit such 
subcontractor to work there by denying him “permis¬ 
sion” is to find something as a matter of law which it is 
respectfully submitted, is untenable. 

Performance of a construction work by subcontractors 
is not a race to see which puts his equipment up first 
and thereafter to act as a dog in the manger. Ob¬ 
viously, that is the true significance of the evidence and 
the opinion of the court in McGlone v. A'ngus, 248 NY 
197, mentioned on page 3 of the opinion. It is not rea¬ 
sonable convenience but, it is respectfully submitted, on 
the contrary common interest in not having the detriment 
of a race to put up scaffolds involving possible loss to 
those who might lose the race, which does not permit 
one subcontractor to be able to grant or withhold as a 
matter of grace permission to perform work where the 
Subcontractor has a right to perform it, stemming not 
from another subcontractor but from the general con¬ 
tractor, the source of all such rights. Likewise, much of 
the foregoing shows the statement appearing on page 4 
of the opinion “There was no evidence tending to show 
that the Standard Engineering Company had any interest 
in, or derived any benefit or advantage from, the work 
done by Arthur and the other Foley employees as they 
stood on the scaffold” to be immaterial to the issues 
here. Standard Engineering Company had interest and 
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advantages in the maintenance of the scaffold for its 
subsequent use by its own employees relieving it from the 
cost of taking it down and re-erecting it when needed 
at a later time by its employees, ^hus constituting both 
relief from a detriment besides a^positive monetary as 
well as practical advantage and benefit. Moreover, as 
has been said, necessarily appellee could not usurp and 
pre-empt the area thus keeping other subcontractors from 
performing their work in the area and perforce some 
arrangement had to be made for their common interest 
and mutual advantage to keep the scaffold usable for 
appellee in order that it could complete its work. 

Matthew Edward Hope, an employee of appellee, tes¬ 
tified (J. A. 44A) that Earl Collingsworth, the Superin¬ 
tendent of appellee, told him, upon inquiry as to whether 
the scaffold in question should be taken down, “No, the 
electricians want to use it, therefore we are leaving it 
up for them, and they are going to take it down.” He 
further testified (J. A. 43A) that he would use a scaffold 
erected by any other contractor when there was no one 
on, same as any other mechanic, rather than to have 
them torn down and build one themselves. “We all use 
each other’s scaffolds. Where the contractor is required 
to put them up, that is, the subcontractor, every other 
man will use another man’s scaffold, being as it is up 
there in place.” Later, he testified (J. A. 44A) that they 
used the electrical workers’ scaffolds and that they used 
anyone’s scaffold wherever they had work to do, 4 ‘and 
they do the same with ours.” 

It is respectfully submitted this testimony alone as a 
matter of law showed not only mutual advantage but also 
common interest Under any circumstances as a mini¬ 
mum it would be a question for the jury under the Seventh 
amendment. Gwtnrng v. Cooley, 281 US 90, 50 S Ct 231, 
74 L ed 720; Bailey v. Central Vermont R. R. Co., 319 
US 353, 87 L ed 1447. In the Bailey case, it was said: 
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“The debatable quality of that issue, the fact that 
fair-minded men might reach different conclusions, 
emphasize the appropriateness of leaving the ques¬ 
tion to the jury. The jury is the tribunal under 
our legal system to decide that type of issue ( Tiller 
v. Atlantic Coast Line R. Co. 318 US 54, ante, 610, 
63 S Ct 444, 143 ALB 967, supra) as well as issues 
involving controverted evidence. Jones v. East Ten¬ 
nessee, V. <& 0. R. Co. 128 US 443, 445, 32 L ed 
478, 480, 9 S Ct 118; Washington & G. R. Co. v. 
McDade, 135 US 554, 572, 34 L ed 235, 241, 10 S Ct 
1044. -To withdraw such a question from the jury 
is to usurp its functions. 

“The right to trial by jury is ‘a basic and funda¬ 
mental feature of our system of federal jurispru¬ 
dence. ’ Jacobs v. New York, 315 US 752, 86 L ed 
1166, 62 S Ct 854. It is part and parcel of the 
remedy afforded railroad workers under the Employ¬ 
ers’ Inability Act Reasonable care and cause and 
effect are as elusive here as in other fields. But the 
jury has been chosen as the appropriate tribunal to 
apply those standards to the facts of these personal 
injuries. That method of determining the liability 
of the carriers and of placing on them the cost of 
these industrial accidents may be crude, archaic, and 
expensive as compared with the more modern sys¬ 
tems of workmen’s compensation. But however ineffi¬ 
cient and backward it may be, it is the system which 
Congress has provided. To deprive these workers 
of the benefit of a jury trial in close or doubtful 
cases is to take away a goodly portion of the relief 
which Congress has afforded them.’ 7 

It is difficult to perceive how the case of Larson v. 
Tri-City Electric Service Company, 132 F 2d 693, cited 
by the Court on page 4 of its opinion, could be authority 
for holding appellant was licensee of appellee. The case 
holds precisely the opposite. Larson, who incidentally 
was awarded a judgment for personal injuries which was 
affirmed on appeal, was an employee of the subcontractor 
installing the pipes, and defendant, Tri-City Electric 
Service Company, was the electrical subcontractor. The 
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same trades were involved there as here, except that 
Larson was the heating subcontractor’s employee, which 
makes no difference in principle. The electrical subcon¬ 
tractor contended in the Court of Appeals, after having 
had a judgment against it, that the trial court erron¬ 
eously refused to define the legal relationship of plaintiff 
and defendant as one imposing on defendant liability 
only for wanton and wilful injury, in other words, that 
the court below refused erroneously to hold that Larson 
was a licensee. The court said: 

“We think the relationship of plaintiff and defendant 
was not such that defendant owed plaintiff a duty 
merely not to wantonly or wilfully injure plaintiff. 
Plaintiff and its employees and defendant and its 
employees were each occupants or tenants of the 
plant for purpose of performing their respec¬ 
tive subcontract. Neither had any right to pos¬ 
session other than as such subcontractor. Each 
was present at the invitation of the owner, and 
the general contractor; each of them was granted 
use of the plant and its equipment for the pur¬ 
pose of and to the extent necessary in perform¬ 
ing its respective legitimate obligation. Neither had 
any authority over the other or over its employees; 
each of them was a co-tenant with equal rights and 
equal privileges and consequently must be held to 
the duty of co-tenants in use of common property 
or of fellow-travelers of the highway, each of whom 
is rightfully in the place occupied—a duty to exer¬ 
cise reasonable care for safety of the cotenant or 
the fellow traveller. 

1c Defendant contends that plaintiff was a licensee 
of defendant. This conclusion we think is supported 
by no premises in evidence. A licensee imputes per¬ 
mission or authority from one occupying a superior 
position. . . . But where as here, plaintiff and de¬ 
fendant are equal in their rights and each is a per¬ 
son invited on the premises by a third person who 
occupies a position of superior authority, there arises 
no basis for limitation of liability of defendant on 
the ground that plaintiff is defendant’s licensee . . . 
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(citing cases) . . . Plaintiff and defendant being on 
equal footing, the trial court rightfully held that 
each owed to the other the duty to exercise the or¬ 
dinary care of a reasonable prudent man for the 
safety of the other.” 

This case is of great importance to the building trade 
unions. In the erection of a building all of the craft 
in the various building trade unions are combined as one 
large unit, working as a team, for the ultimate construc¬ 
tion and completion of a building which is being erected. 
The Court’s view, contrary to the evidence, seems to be 
one of rugged individualism in an extreme degree of 
every subcontractor for himself. No building would be 
constructed under such methods without consuming an 
inordinate amount of time and innumerable disputes. Co¬ 
operation, not unenlightened friction, is the spirit 

Toward that end necessarily there are times in the 
erection of this building and all others, too, for that 
matter, when the same space in the course of the erec¬ 
tion must be occupied by different craftsmen who are 
employed by different subcontractors, over the same or 
substantially the same period of time. Plumbers, steam- 
fitters and pipefitters, electricians, concrete men, lathers, 
plasterers and others all are affected and occupy the 
same areas at various times more or less simultaneously. 
If those reciprosal rights and benefits accruing from the 
interchange of use of equipment by different tradesmen 
are not clarified but are left in the position which would 
result from the opinion in this case unchanged, great 
confusion and injustice will result to those trade union 
employees. 

It is respectfully submitted, therefore, first, that under 
the Seventh Amendment the case should have been sub¬ 
mitted to the jury under appropriate instructions; that, 
contrary to the Amendment, the Court in holding appel¬ 
lant to be a licensee evaluated evidence and in the evaluat- 
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mg process necessarily ignored facts and permissible 
inferences therefrom which would warrant, if not compel, 
a holding that appellant was an invitee; and as a mini¬ 
mum wonld warrant the jury in making a finding that 
appellant was an invitee after being instructed as to the 
applicable law relating to an invitee and licensee. 


CONCLUSION 


It is respectfully submitted that this petition should 
be granted and that the Court upon reconsideration 
should reverse the judgment of the court below and 
award appellant a new trial. 



Respectfully submitted, 



■-*> ' Dobsey K. Offutt, 

< Attorney for Appellant. 
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